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Communication Decency Act, 47 USC (1996) (USA)

Section 230(c) 'Protection for "Good Samaritan” Blocking and Screening of Offensive Material’
(1) TREATMENT OF PUBLISHER OR SPEAKER
No provider or user of an interactive computer service shall be treated as the publisher or
speaker of any information provided by another information content provider.
(2) CIVIL LIABILITY
No provider or user of an interactive computer service shall be held liable on account of—
(A) any action voluntarily taken in good faith to restrict access to or availability of material
that the provider or user considers to be obscene, lewd, lascivious, filthy, excessively
violent, harassing, or otherwise objectionable, whether or not such material is
constitutionally protected; or
(B) any action taken to enable or make availability to information content providers or others

the technical means to restrict access to material described in paragraph (1).

(Matthew Collins, k2] 2 405 A <1&)

28) 91 Aol wiste] vt vA] dastglon, AddeHdor Far|Z4Edeh(oiE e 2004, 1. 28 A
3L 2003045944054 ).



(23 2]

Defamation Act 1996 (UK)

Section 1

(1) In defamation proceedings a person has a defence if he shows that—

(a) he was not the author, editor or publisher of the statement complained of,

(b) he took reasonable care in relation to its publication, and

(c) he did not know, and had no reason to believe, that what he did caused or contributed to
the publication of a defamatory statement.

(2) For this purpose 'author’, 'editor’ and 'publisher’ have the following meanings, which are

further explained in subsection (3)—

"author’ means the originator of the statement, but does not include a person who did not
intend that his statement be published at all;

"editor’ means a person having editorial or equivalent responsibility for the content of the
statement or the decision to pubish; and

'publisher’ means a commecial publisher, that is, a person whose business is issuing material
to the public, or a section of the public, who issues material contain the statement in the
course of that business.

(3) A person shall not be considered the author, editor or publisher of a statement if he is only
involved—

(a) in printing, producing, distributing or selling printed material containing the statement

(b) in processing, making copies of, distributing, exhibiting or selling a film or sound
recording (as defined in Part I of the Copyright, Designs and Patents Act 1988)
containing the statement;

(c) in processing, making copies of, distributing or selling any electronic medium in or on
which the statement is recorded, or in operating or providing any equipment, system or
service by means of which the statement is retrieved, copied, distributed or made
available in electronic form;

(d) as the broadcaster of a live programme containing the statement in circumstances in
which he has no effective control over the maker of the statement

(e) as the operator of or provider of access to a communications system by means of which
the statement is transmitted, or made available, by a person over whom he has no
effective control.

In a case not within paragraph (a) to (e) the court may have regard to those provisions by

way of analogy in deciding whether a person is to be considered the author, editor or

publisher of a statement.

(4) employees or agents of an author, editor or publisher are in the same position as their
employer or principal to the extent that they are responsible for the content of the statement
or the decision to publish it.

(5) In determining for the purpose of this section whether a person took reasonable care, or had
reason to believe that what he did caused or contributed to the publication of a defamatory
statement, regard shall be had to—

(a) the extent of his responsibility for the content of the statement or the decision to publish



it,
(b) the nature or circumstances of the publication, and
(c) the previous conduct or character of the author, editor or publisher.
(6) This section does not apply to any cause of action which arose before the section came into

force.

(Matthew Collins, k] &, 403W A <1-&)

[EH 3]
Gesetz zur Regelung der Rahmenbedingungen fiir Informations- und Kommunikations- dienste
(Informations— und Kommunikationsdienste Gesetz - [uKDG) in der Fassung des Beschlusses

des Deutschen Bundestages vom 13. Juni 1997

§ 5 Verantwortlichkeit

(1) Diensteanbieter sind fur eigene Inhalte, die sie zur Nutzung bereithalten, nach den
allgemeinen Gesetzen verantwortlich.

(2) Diensteanbieter sind fur fremde Inhalte, die sie zur Nutzung bereithalten, nur dann
verantwortlich, wenn sie von diesen Inhalten Kenntnis haben und es ihnen technisch moglich
und zumutbar ist, deren Nutzung zu verhindern.

(3) Diensteanbieter sind fiir fremde Inhalte, zu denen sie lediglich den Zugang zur Nutzung
vermitteln, nicht verantwortlich. Eine automatische und kurzzeitige Vorhaltung fremder Inhalte
auf Grund Nutzerabfrage gilt als Zugangsvermittlung.

(4) Verpflichtungen zur Sperrung der Nutzung rechtswidriger Inhalte nach den allgemeinen
Gesetzen bleiben unberuhrt, wenn der  Diensteanbieter unter Wahrung des
Fernmeldegeheimnisses gemall § 85 des Telekommunikationsgesetzes von diesen Inhalten

Kenntnis erlangt und eine Sperrung technisch moglich und zumutbar is.

(http://www.iid.de/rahmen/iukdg.htmlol 4] ¢1-&)

[E3 4]
Directive 2000/31/EC of the European Parliament and of the Council on certain legal aspects of
information society services, in particular electronic commerce, in the internal market(Directive on

Electronic Commerce)

Article 12: "Mere conduit’
1 Where an information society service29 is provided that consists of the transmission in a
communication network of information provided by a recipient of the service, or the provision

of access to a communication network, Member States must ensure that the service provider

29) An ’information society service’ means ‘any service normally provided for remuneration, at a
distance, by electronic means and at the individual request of a recipient of services’.



is not liable for the information transmitted, on condition that the provider:

(a) does not initiate the transmission;

(b) does not select the receiver of the transmission; and

(c) does not select or modify the information contained in the tranmission.

2 The acts of transmission and of provision of access referred to in paragraph 1 include the
automatic, intermediate and transient storage of the information transmitted in so far as this
takes place for the sole purpose of carrying out the tranmission in the communication
network, and provided that the information is not stored for any period longer than is
reasonably necessary for the tranmission.

3 This Article shall not affect the possibility for a court or administrative authority, in
accordance with Member States’ legal systems, of requiring the service provider to terminate
or prevent an infringement.

Article 13: 'Cashing’

1 Where an information society service is provided that consists of the transmission in a
communication network of information provided by a recipient of the service, Member States
shall ensure that the service provider is not liable for the automatic, intermediate and
temporary storage of that information, performed for the sole purpose of making more efficient
the information’s onward transmission to other recipients of the service upon their request, on
condition that:

(a) the provider does not modify the information;

(b) the provider complies with conditions on access to the information;

(c) the provider complies with rules regarding the updating of the information, specified in a
manner widely recognised and used by industry;

(d) the provider does not interfere with the lawful use of technology, widely recognised and
used by industry, to obtain data on the use of the information; and

(e) the provider acts expeditiously to remove or to disable access to the information it has
stored upon obtaining actual knowledge of the fact that the information at the initial
source of the transmission has been removed from the network, or access to it has been
disabled, or that a court or an administrative authority has ordered such removal or
disablement.

2 This Article shall not affect the possiblity for a court or administrative authority, in
accordance with Member States’ legal systems, of requiring the service provider to terminate
or prevent an infringement.

Article 14: Hosting

1 Where an information society service is provided that consists of the storage of information
provided by a recipient of the service, Member States shall ensure that the service provider is
not liable for the information stored at the request of a recipient of the service, on condition
that:

(a) the provider does not have actual knowledge of illegal activity or information and, as
regards claims for damages, is not aware of facts or circumstances from which the illegal
activity or information is apparent; or

(b) the provider, upon obtaining such knowledge or awareness, acts expeditiously to remove or

to disable access to the information.



2 Paragraph 1 shall not apply when the recepient of the service is acting under the authority or
the control of the provider

3 This Article shall not affect the possiblity for a court or administrative authority, in
accordance with Member States’ legal systems, of requiring the service provider to terminate
or prevent an infringement, nor does it affect the possibility for Member States of establishing
procedures governing the removal or disabling of access to information

Article 15: No general obligatin to monitor

1 Member States shall not impose a general obligation to providers, when providing the services
covered by Articles 12, 13 and 14, to monitor the information which they tranmitt, nor a
general obligation actively to seek facts or circumstances indicating illegal activity.

2 Member States may establish obligations for information society service providers promptly to
inform the competent public authorities of alleged illegal activities undertaken or information
provided by recipients of their service or obligations to communicate to th competent
authorities, at their request, information enabling the identification of recipients of their service

with whom they have storage agreements.

(Matthew Collins, €2l & 401" A <1&)
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1) For the U.S. Supreme Court's decision on the First Amendment right to publish the Pentagon Papers, see
New York Times Co. v. United States, 403 U.S. 713 (1971). For a detailed informative study of the
Pentagon Papers case, see David Rudenstine, 7he Day the Presses Stopped. A History of the Pentagon
Papers Case (1996).

2) For former Washington Post executive editor Ben Bradlee's account of the Washington Post's expose of
the Watergate scandal in 1972~1973, see Ben Bradlee, A GoodLife: Newspapering and Other Adventures
325-84 (1995).

3) Kyu Ho Youm, "Free Speech Is Our Strength in Times of Crisis," Register-Guard, March 10, 2004, p.
Al3.

4) John F. Stacks,"Watchdogs on a Leash: Closing Doors on the Media," in 7he War on Our Freedoms: Civil
Liberties in an Age of Terrorism 253 (Richard C. Leone & Greg Anrig, Jr., eds., 2003).

5) Id. at 251 (quoting Evan Thomas of Newsweek).
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York Times Co. v. Sullivan® Apglol A w] <oiub
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6) David Dadge, Casualty of War: The Bush Administration's Assault on Free Press 15 (2004).

7) See Deborah Hastings, "Journalist Still Making History," Register-Guard, May 22, 2004, p. A2.
8) 376 U.S. 254 (1964).

9) Id. at 270.

10) Geoffrey R. Stone,"New York Times Co. v. Sullivan," in 7The Oxford Guide to United States Supreme
Court Decisions 216 (Kermit L. Hall ed., 1999).

11) Sullivan, 376 U.S. at 279-80. For an extensive discussion of the "actual malice" rule and related issues
in Sullivan, see infra notes 33-41 and accompanying text.

12) "dAHA ote]" (constitutional malice)BHe EAS "AAA 9" tal o= 2= Aol ). o) = Sullivan 2
oA 2= "HAA oke] oA 1t = HEH Aol A9 "oto]"(malice) ¢} £5S ke E HA oA A3l HAt
o] AaljE= "dAYA ofe]"mdo] "dAA ote]'HrtE v Wi 18] ¢ YAl v= e <A
3t otolahi= ou]o] 7] el A var MRS "AHA oko" B E Az Fdich ey "d@A A ok}
Sullivan A1l tigt =] Hakaksou A2l 12]al WA BHH o7 AMEE AL Qlorn R o =iefA
A= "d@A A otol's HoAF AR-3T} For a discussion of the inherently confusing choice of "actual
malice" as a term of art in Su/livan, see Slade R. Metcalf & Leonard M. Niehoff, Rights and Liabilities of
Publishers, Broadcasters, and Reporters 1:23, at 135 n.4 (2002). Metcalf and Niehoff use "constitutional
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malice" rather than "actual malice" in referring to "knowing falsity or reckless disregard of the truth."
13) Youm, supra note 3, at A13

14) David Bodney, Remarks at the "Is Freer Journalism Better Journalism?: New York Times v. Sullivan 40
Years Later" forum at Arizona State University 33 (March 25, 2004) (private transcript on file with
author).

15) See "New York Times v. Sullivan: The Next Twenty Years" (New York, March 8-9, 1984); "Libel Law
Under the Constitution: Making the Twentieth Anniversary of New York Times Co. v. Sullivan'
(Washington, D.C., April 13, 1984).

16) See "Values in Conflict: Twenty-Five Years After New York Times v. Sullivan' (Des Moines, Iowa,
March 30-31, 1999).

17) See "'Heed Their Rising Voices": New York Times v. Sullivan 40 Years Later" (Knoxville, Tenn., Feb. 27.
2004); "Is Freer Journalism Better Journalism?: New York Times v. Sullivan 40 Years Later" (Tempe,
Ariz., March 25, 2004).
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18) Stone, supra note 10, at 216.

19) Anthony Lewis, "The Sullivan Decision," address at "'Heed Their Rising Voices': New York Times v.
Sullivan 40 Years Later," supra note 17, at 17 (text on file with author). Lewis is the author of the
definitive book on the Sullivan case, Make No Law: The Sullivan Case and the First Amendment (1991).

20) "Criminalizing Speech About Reputation: The Legacy of Criminal Libel in the U.S. After Sullivan &
Garrison." MLRC [Media Law Resource Center] Bulletin 1 (March 2003).

21) See Bachchan v. India Abroad Publications, 20 Media L. Rep. (BNA) 1051 (N.Y. Sup. Ct. 1992).
22) See generally Rodney A. Smolla, Law of Defamation 12:41, at 12-31 to 12-38 (2d ed. 2003).

23) See generally Peter N. Amponsah, Libel Political Criticism, and Defamation of Public Figures. The
United States, Europe, and Australia (2004); The International Libel Handbook: A Practical guide for
Journalists (Nick Braithwaite ed., 1995); Matthew Collins, 7he Law of Defamation and the Internet (2001);
Importing the First Amendment: Freedom of Speech and Expression in Britain, Europe and the USA (Ian
Loveland ed., 1998); Ian Loveland, Political Libel: A Comparative Study (2000).
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Freedom of the Press" (prepared for presentationat the Oxford Round Table on Freedom of the Press,

Oxford University, Aug. 1-6 2004).
25) Chaplinsky v. New Hampshire, 315 U.S. 568, 572 (1942).

24) See Kyu Ho Youm, "New York Times Co. v. Sullivan Forty Years Later: Its International Impact on
26) Beauharnais v. lllinois, 343 U.S. 250, 266 (1952).

27) See generally Susan Dente Ross, Deciding CommunicationLaw: Key Cases in Context 14.1 (2004).
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United States and English Judicial

Interpretations Compared," 40 International & Comparative Law Quarterly 124 (1991).

29) Ross, supra note 27, at 14.10.
England," 34 George Washington International Law Review 101, 114 (2002).

Report Privilege versus Foreign Government Statements:
32) See New York Times Co. v. Sullivan, 144 So. 2d 25, 40 (Ala. 1962).

28) For a discussion of the "fair report privilege" as a libel defense in U.S. law, see Kyu Ho Youm, "Fair
Communication Law & Policy (Autumn 2004) (in press).

30) Robert M. O'Neil "New York Times Co. v. Sullivan: A First Amendment Lawyer's Retrospective,” 9
31) See Susanna Frederick Fischer, "Rethinking Sullivan: New Approaches in Australia, New Zealand, and
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supra note 11 and accompanying text.
38) Id. at 281-82, citing Coleman v. MacLennan, 98 P. 281, 285 (Kan 1908).

37) Id. at 279-80. For the "actual malice" rule, as delineated by the U.S. Supreme Court in Sullivan, see
39) Id. at 282, citing Barr v. Matteo, 360 U.S. S64, 575 (1959).

33) Sullivan, 376 U.S. at 271.

34) Id. at 273.
35) Id. at 277.
36) Id. at 378.
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Law Review 503, 506-507 (2001) (citations omitted).
43) Robert D. Sack, Sack on Defamation: Libel, Slander, and Related Problems 3.2, at 3—4 (3d ed. 2003).

42) David A. Logan, "Libel Law in the Trenches: Reflections on Current Data on Libel Litigation," 87 Virginia
44) Beauharnis, 343 U.S. at 257.

41) 1d. at 298 (Goldberg, J., concurring).

40) Id. at 293 (Black, J., concurring).
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