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L 196032 Al W= A3 7L AE s AL
719k BAE Bo] ek, ol $REL Ho
A T e vl ey 5 AL

HHEs de AFE o8 7124 FelAE

AR Hosfop & 7]%;351% A HAL, A2
o) Agol B x| BE
Hste TR ONE) o ¢

2499 ¥

H(common law)©] A
Motk dets] skt ol

gh 7 19609t E AVHA AR 93y, 7
oA FAE A2 Al #S e I F
SEE ZFs AA oA vetd A JFS v
A

Bl

915 2 H(chilliny
155t F3 o2 (vod for vagueness), H]I}’ﬁé%k 7]
%(babncmg test), A2 "#4 (actual malice), & %

s HEZHET oz} v E
7}54 Ao =zt E‘?ﬂ%"] 39 e At

(present and danger test),

o{-J
g
23
;%

it

1) ZAZARE = =] HE

W (the English common law)2 A%

sk AR AN AR

olAlE AW AlZke] Ay wlsro ME FAI Al
g3t v AT Al s tiE HrE A
T 2 Aoz Hon o wert g4d fels
ol sete Al wigol EAe] vhdolth ¢
oAl dadd vi=re] A8 Aol &g o 9
= ] A B =] AR @l thd
AslojoF Fhek Wzl P4 Al Al
& olsl= L el AL 9n]
ol setatA & Fe F2

2
>

A717F At
AF o] A A& A7 £I%ite v
g, dFdME ARlEFo] dgold Hl=9 1960
e AFe A 91719 el el #s) 5
o] By A A3s 9w gle Yol Aze

HEA () 3 S AlYl-5o]
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A8A BAREA T2 He Wels Ahe) o
A ATRE RS $29 AFE olags Hol

Il v=e) Az watel Wel A

(1) "= 9= ANAZ - 18M7] 27
A% GIU L ol ARoN} ABAF A
Fe 3RAS MMsE A BAT 9An) 1
Y = AE8HA F (seditious libel) o] AT 7]

(government), W& (laws), 25 (public officials) ¢ #<}

3
EANS RASE U89 VIHS seditions libel 2 OOl 1 IAY AFH ANE AL 9T Bl JFL vFL

AUAZ AN sk 2 FUW AAE AU A pHo

E IWE Hgsty st

’%

erry Eastland, Freedom of

Expression in the Supreme Court-The Defining Case(2000), Introduction x viii 232,

A= - 51



47 ARAGE 1 F2E 1) AU o5
A gol A olgkE o] Thgdtthe Zenge- AWM £A Az 74 F4o] n= o3
rian principles7h ALY 1776 EUS AT T (Congress) 7t AE - 23] A4S Wdsl= ¥E
o= Aol AFE H oo 1791+ AE - £ AR S BA8 e FHEE olfE, dukl
230 ARE YNNG vF Ay £ ARV o)y A T 7 F(H)7F A2 - 09 A49E
plE = 9T, Asfste PAE sl v= Ay F4 Al
g uFgAE 1 FRE wddd, $BA 27 A4 449X E d=g7 sAYY) gy
A T AX A GAHQ A A HS AEEAY A 9dF BEHY AR dopgdd
HA 17980l = = EEHo] Ao ARuprA 91918+ A8k9] 7]% (bad tendency test) S It
& (seditious libel) A& A W &S B FF 2 fA82 Yot
H MY EF A W (The Sedition Act of 1798)% A4
3 AR 23 ARE BaE P P (2) 22} 19199 Abrams v, United States®) A}7
A F YA AN A THGER)S T 3 s w5 AWl 99| Holmes o o] Wi
e U9 JREES FEE AdIE 9 oAdA A ARARS N1eaEA) AR

. S A s ARy F4 Az AE A
14718 AYEA wls e 99 2 A2 . o] A8 Al H9ith ©]o] Holmes$} Brandeis
U AFE AR WFo Aol et whdel gy e gEdEd g A5 34 AA

2) New York Weekly Journalo]2h= FA| A Al 782712 ¢ F2]AH(Royal Governor of New York colony) ¢t 1 FE°
g waste 7)AE AASHI, o] wiel FA WA Zenger7b A HH M F (seditious libel) HOZ A EZH A=,
Aol = AFHwdE dod da 7]1AF gl FA (truth) olghs 3hHS WolEA A A Zlo] D2 oISt Zengerd
MEARE of® J1A Ugo] BeE ALAEAE WANSe] BUY Aol T g A4 o) FHS WAAEe] A
(fact) EAZ B ok BT FAHTE o] Fo] WoFEAAMA Zenger: AWEATE o] Aol tF AT BAH A4
WO 2= Leonard W, Levy, Did the Zenger Case Really Matter? Freedom of the Press in Colonial New York, William &
Mary Quarterly 3rd ser. 18 (January 1960), pp. 35-50 &=,

3) 9%, “Congress shall make no rule respecting an establishment of religion, prohibiting the free exercise thereof: or
abridging the freedom of speech, or of the press, or the right of the people peaceably to assemble, and to petition the
Government for a redress of grievances,”

4) o] WM& AurFoAE ] Hhth v}l Thomas Jefferson, James Medison®] FE38H= B Zhel] Wa 1801 H A E At A, o] ¥

o HA Foll= o] Wel| mel AUWE AFFES BT AL, vj5 W3 50 W HEE A Fota st

Terry Eastland, id., Intorduction xix .

A& W42 Terry Eastland, id., Introduction xi 2%,

thEZ ¢l AbAO ZE United States v, Cruikshank 92 U.S, 542 (1875) &%,

o] 71%0] AAE FdZE Fox v. Washington 236 US. 273 (1915): Frohwerk v. United States 249 U.S. 204 (1919): Debs

v, United States 249 US. 211 (1919): Gitlow v. New York 268 US. 652 (1925) 5 #%. ¥ n3 A de 19519

Dennis v. United States A7 (341 U.S. 494)9] A bad tendency ©]2S& HAF T} o] AFAL olgol A 718

8) 250 U.S. 616 (1919).

9) Holmes th 3] W) €] 7 (dissenting opinion) % F5 Wk FE& w38 E¥ v 2t “[Wlhen men have realized
that time has upset many fighting faiths, they may come to believe even more than they believe the very foundations of
the best test of truth is the ultimate good desired is better reached by free trade in ideas-that the best test of truth is the
power of the thought to get itself accepted in the competition of the market, and that truth is the only ground upon which
their wishes safely can be carried out.”

5
6
7
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78 & A3H Schenck v. United States AFA100) 4] 0 32 (American  Communist) A E7k¢l

7V (Espionage Act of 1917)3 #&s)A H¥a  Demnis So tia) s guto] Ealg Al

&= AP 71 (clear and present danger test)’ 7h A, o] ARelAM HHety dEse A

< AN 3T Homess Wwaly dEsE= 999 QAL A Fo3 7)5E A=A 9

712 wet vla Agdye o8] HIEE 28 ARIOA oe 9AE He]e) 794 (imminent) &

I HS ) 9= xde R Pl TN APAAL Hulsly dE2aE 99 7R F
AL v 3

D

—

ool A 1 FEE B g #g 7)o g WMHFY, T2
U o]2o] Atz AL oA ml= AW test) = WAE

T ALz s FHS 8ol gloa 71838HA THEQITE HlW 3 7] (balancing test)
19319 Stromberg v. California AHA'2) 3} Near v. 2 Qe m= A A A1 73 o] g
Minnesota AFA S AX®A o2 oubay 4 AR A B H7be] Qtuel g ool tir|A]
Al AR Q8 - S Aol e 93 Ao=EM, =40 A& AT AY i =719 <
TFHLE QAAH7| A&sksich H Zof uFS

=L

(3) A2 AARA F vsXe YA Nz b T 5 Y AAE
He s W) ST GM7E ARSle] skl adtiEde A9 AfE FEARUE BHE
19509 U AMpgR SRR okE 205e ¥ wWE At 1§ v auyyae 4A7
AFAZE v e F3hd 499l McCarthy?] T ddd 249 ARE Adsie A8
ol F McCarthyism@ 2 ¥l WHR)TAY ¥ ALH02 Axe] Akl

Z1%7F A2 Sde WAtk Ty v A2 1957 Yates v, United
ke l

J9sta BESe 439 WHol $ANE B States Aol Dennis AT AR Alelel] #
AR, A8 B9/} BT, OE G R 7 o o gy 54 AR £ A2 2
ol wawA 920 HAEol 2 Eeo] g = A%l dRas AEAA A7 dgdne o
AR A8L $EAE WA A4S PES FIE U A7 $ES 2449 £ 9RO A

10) 249 US. 47 (1919).

11) £2E5 A “Bolol'gty 93 welEs T2 Ao Aol Y& 718 F JE Busir AFEsE Jdo) Ea)sH
2 AT ¢ vy g

12) 283 U.S. 359 (1931).

13) 283 U.S. 697 (1931).

14) ZA BAE AMEELS Smith Act'gy @tk o] WS YIFALEW ozt P, AR
Al A 7E APy sk =l dlgte] FE3 AL 3
M olZo] Agolgt st} www.navercom W IAPA A FHZ

15) Dennis et al, v. United States, 341 U.S. 494 (1951),

16) o83 ¥ 7FZ = Morton J. Horwitz, The Warren Court and the Pursuit of Justice (1998), pp. 58-59 =,

17) o] &u} ‘Tubber stamp” &S Pkl sk ojgdt AT WA AWl FaEHA st tiHd 5] FAHT 19627}
A oo Futy g}, ofo] & A A O 2= Horwitz, id, p. 62 ©]3F FZ,

18) 354 U.S. 298 (1957).
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29| AHd AHdue process) 232 MWAHE FAH =
d ok Ao 278 AFEA Dennis *}7Ur d3t Fgs Ak FHE 7&/\]0& de—*, AR

s AR AE YJIEFOE 2 d o= A2 &, dFAXE o] T, ARG
Ao)3) 9] Ao AFs AWM, £ AFH7H A o A &5 sl ZEA 239 ARFE A
A3 w= At Y] HAUAE O TR EE A of sttk= HA Y vl= AWt Aol A&
717} vl = k) o5y, IFNAE FE3 Alg+ National

Association for the Advancement of Colored

(4) 3HAT Yates AbA3} Watkins AbAo] At S People(NAACP) v. Button® AFAo|th @A WAY
wedals 2RE ol 1962974 AR o} FollA= NAACP(ZH] F490% A8 §3])
e i) 712e A& ololf i, ws ANt 9 22 uzkdA s} add ARHA AYE dAY
AAA B8RS Agele 93] g AT ZAE B4 WAl Add ) 2dsE AL FAgE
A% AAPGD T g2 §9, 1929 FEE FUS 3 =), NAACPY BAUe} & ¥R
oo A Autiy o] Fad SEol Uid SHE A AL AR o)yd wA Yol I AL n)F
Afdte off® AdstAY A7 AT FFe ALEAY £4 A1z utEdy FAEA A7)
E Bolos FE WS ASsHAE Sty gtk 3§ Abdol9ith NAACPE 19099 A¥Ee] F8 &
olgjet e AT EHY AfHTE A7|EH A9 FIE sl AFAEY FHE floir] Ssh
(HC AT, self-incrimination) F412] Y2 o]tk ¢ gdred BAZE, 19549 Brown v. Board of
i Eduction #2%)0] 92 $2E] 5} 4379 9%

Holmes$} Brandeis A A2 &3] =959 S oo™ TA|YTh o] TAY FEd e
FHY| Afre BAY FFoR A7VIE WRAT nF GRE FAHOE v} wgto] 9T, HAY
1962'd& AF3 McCarthyismo] 2123t F§ 1| o F¢ Zo] WA A EF5& AEHLR
= AUy £ Alxe v A F4 Al AdeE 9ES B 25 APk s v

19) 354 US. 178 (1957).

20) F AR BF 195619-1957d A3 7] (v AWtiE g 93 3719 o] 1d T AT FUW A #E) e v g
29l 1957, 6. 170 A H Ak I £ X} g AR A9 e AR O]EHE}ﬂi‘jr SANE T &% 718
W7 8 ZARY GA AAANAE oS Red Monday'#}2 &3t} gt} olo] t)ste]= Horwitz, id, p. 59 O] 3t
Fz.

‘Red Monday' AFAZ} 1954 Sl EFAE A3 Brown v. Board of Education AFASE w2 FHE %’a‘ _‘li n| = o
Heel AeS At FAAHA QAL T Heto] kel AlEH AT} Oﬂ‘%”ﬂ‘)ﬂﬁ 49-4 0
o) HAH Ho] vt gt} o]Hek Hete] AAHATE A AA I A3 FA wm Ay el
AL QU EA HolF e dHelgty &t} Horwitz id,, pp. 64-65 X,

2) Horwitz, id,, p. 650 2.

23) Horwitz, id., p. 65 3=,
)
)

21

—

4) 371 US. 415 (1963).
5) 347 US. 483 (1954).
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= AW H 9L NAACPS v= Aol Abash # sk g A 2AES AATOLEMN AHlo] Bl
d WA I3 @AY dese] BF s dwd A AR A 7oA ¥ A4 AVEe ARE
WA AlzRY R W AR ddeial A BH}EE BASTE g 7T WA
ojo] AMAal 234l wl= AWy 4 Alldzol A&2 I o] AAT AR89 AHE AH3] 9
nEh $A ALz s e FHE @l vk gt FAQl 24 QAFHI ok Al o] oF
thy Beks) NAACPY] #74< uhols gtk < ol AWy FA A1z wel oy Ho AL
of HAL J3s] n7t A" ALE Heltk olel Bl YIS vhA FRA0] AFE A, &
ol FHA o] AR A, Y AHE 2 A Aol Atk AM AATCEE AL 7HsAd o]
E ANSAE A4 &9 FAE 9FYY, 1 ol B Af{E HHsiA APY F gy &
T AEEHE AROA AR ARIEA o] A EF o Feoe I gHd diste A3s F8E
< A5 B8 dE89 ARE AR HEeR Qe A7} Hoj g
HYE gAd 71A "k 924 7} (chiling effects)= Speiser v. Randall A}
Holmes-Brandeis7} Fdst £d¢] 29 £0 AN Z23A TR AT o] AAL w2
vl ARl A] ShdsAl 2] e A Warren o ZE2Uo} Foll A AAFFANA HA s F7]
HAge A77F g el 1969 Tl st A AAZ HAE AT AAGFITAAA wd 2
o) o3 A 19699 AT7E Brandenburg v. A ZY o= A AU F AFE Agsie
Ohio AP & Upel} 9=, 1= oubr)s 92 AE 2 g Afolgke Ao U 45
el Ha7F wekeH(imminent) e} 7} obdH & T S 1o Bk MM E At g FHe
8] od 95 sote WS P ofueE frado]l TAE AT o] Aol A 57} HeY
A A BAS Algehs YH> v Ay £4 of gt TAE A& HHAANEE FHA Xk
A1zl e E T Fekskgi gt Y A EA 258 e Aol AMEA
(due process) 9] L.70]%, o9 7 24 HHY
(5) "l= Avdio] o Fy AHS Hele A A FHANE PR ALt xR
T E ZE2 QY e BAste ALA H AME BE AFA AR A 2/ THsAC]
HEo] 53 gl O 27be] HeE F8 93 F gt AU, ARAA A ol Bk AW ¢
Wt 915 & FH(chiling effects) ©]&°]th o stk olget o b Wil AR
915 &7 (chiling effects) o] &> FH] Aol o R AA e 58 dsiAs e ¥l

26) U E2& AL Frankfurter I o] MAYol FHE Folste W49 2ok AAe & AdHdsd, 17t HIE
Brennan¢] Z&g $hd8] vpro] RAS AATh st olol] Uls] Frankfurtere ©] A7 @A FAFANA HEH 4%
H ddolgty Wupdigy g ojo] &3 AAE U£2 Horwitz, id. p. 66 X,

27) Horwitz, id., p. 66 2%,

28) 395 US. 444 (1969). Pl=tol A& 1917955 19207kA] Ao} Fatg e 2= wol FA% 5 L5S Adsle 44
o] APt sttt o AHAME L3le] 2 F9 F 5 AW (Ohio Criminal Syndicalism Act)& $I¥HsH o2 7|48

zaele] o] Hel 9dAdE FHIh
29) Horwitz, id., p. 69 %,
30) 357 U.S. 513 (1958).
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A A g, U?E]r*i 271
3 OE AbEEe] el 1
At AR7E Bl dis
Ho gddoz AN ¢
2] & (steer far wider of the
ARY A A

_YLn:
fll

—f,i 1963 NAACP v. Button AFA Oﬂ/ﬂ
£ Aol =

7L(breathmg space)’ ©] HQ3THY g, oo} 1964
Y New York Times v. Sulivan AMANA $&=2 34
(chiling effects) & © HAAA, T4 P
sk Hjaks A} She Al
AR Tydnd s v e =T Y A
AP 1o mE HEREY G mEel A=
i X]ﬂa ‘:}%, 4 3}

o

/‘ 4 ;q]17\4

$9) 1 vl 2

%iﬂ = ‘HX]

New York Times /\}7 ]/\13 John,
S, Mill®] AFfE(0On Liberty) 3} AreopagiticaE
| ME FES A50ZH A
>A =3

A9, 54 N

York Times A} o] ‘54/“ ¥} OLQJ (actual

Eﬁr(cknlhng effects) o] Z9]

31) Speiser, 357 US, at 526.
32) New York Times, 376 US. at 279, Mille] 2

=7k Hith

9152 7(chiling effects) o] el gt o] 3t
= A7 vs A IR fA5
th 9= a3 (chiling effects) 1837 = 4
(breathing space)ol] W& Ad3] 7|&et v+
Yo 2dE Avlsi

re
o of K N
= ¥ [N

[New York Times v. Sulivan A[d O|FE, 22|z &2
si9(of 7|5t EHE HollF|ECZ op|E Zelo| LWt 3
0] CHslod= LlXjofA| fXel &elo] ACtn Eto
SAR|2E Tk 0|12 Z=0| S E LWL 52
2 OEE FI5H FAISHH2I(with knowledge that it
was false or with reckless disregard of whether it was false
or not)” MEHOIIM OIFOIKS M2t Jefstct Atadof
et 519l Ze2 £3] JkA7t gict J224et Zle2 BA

(idea)2| At AIZOIAM ZIA WA 7|5 Wallota, OFF

2| M5 U1 QIMF0|0E EH sttozs 2 3
EE|7<| te JHel BEe| 3ES Of7[BtCt 2L 597t
A= A9l 7ExI7F gict 3H Js2 "Iz 27
St AFRER =Holls ZX0(1, SHAA 9 At
Aol FHof CHEH HASH BX Mg Fiichs B2l
S0t UHE LACRN YA JIXE Tz Lolof
CHStod SZIEL0l “IZ(chiling)” SIS OP[BICE “HS
o Afoll= ‘& & ZZHKbreathing space) 0] Es|C}
0 & & 32 3el(2A)0| T=0| 5igzke At 1
0| HA Molg op[e Hzo| X0 7(stof &shod
& A0|2ks, O] F 7KK ME ZHIUS moj|2H Hoil2]
| e 24s Y ske Halof

Z(libel or defamation)0f
ofstod x|x|EICk)®)

g 712 A A A 95T chiling effects)

7+ B4 footnote 19 ZE.
33) Hustler Magazine & Larry C. Flynt v, Jarry Falwell 485 US. 46, 52 (1988) 7=,
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A A AHE0) T, FA McCarthyism O 2 i
P AU AXA g oete) sk widd 7H
7} 223 uhero] Hitks Aol

(6) 91% &7 (chilling effects) St DR #dS 7 Halele Al %35‘}74‘% 1313& %iﬂ of 7Hi 3t
A ol Fol st Eustel FR(void-for- Aol Yl ROEE HA FAvhE A MokS
vagueness) O|&3 IZ7P4(overbreadth) 4 €% d=F F JJH FHo] FAHUT = A
o] c}¥) M ook 2 Mok ER YW EXY g9L

REge] R (vidlrvamuenes) O1ES AW 2 UED A P AFEHE 0P
AT bl B dAF AR "ol gtk wie] I W&ol AWl e FEE REssit
AgHom ofd Ha WA oS 7k 939l I Bkt o]d AAe AT A Ade &
AAT W FaE FAL ¢ e PAAA =4 L2E A38S dAet] A8 o AR §
(standing) & <13 Kk ol& tiFHAS w50l © g gt o 2 Aoyt AAFT. 9
0= g of AfFEE AR I1A dgHIME ¢ do

I8 o] 74 oldd AE Fdel WstE Fof 3 9y
Eogh ) Aol A7dAR 4424 RETGE F
Aes 7 ARlAZA A7 e WS drfshe (7) o= Rodte] 77 o234 9 GAR
o]Zo] P NAACP v. Button AbAAIM B HAd 33 dF o8l 4% /M & o ©]
54 (vagueness) ] HjatE AL FAY IAS B TP (overbreadth) A9 9oty
a4 gotthe A mEelgl i AAVE BREe AW HFE qH 97t aFe] AEHe W 9
Rod 44 gl ARle) vz #AdEe 29 Ao met AEE R e Add AeaE 7
o Af7t AFHE AL WA fd Aoy & A% Faglvte] of 4 FAH HEY
03l AL ols o] AAS ok olfroll ¥ FRE tE F Sithe Aol AFY FFeldt
%2 Aol g ot Brennan thB EHE  HAT o] A7) 19 22 AL WE F
A2 A7) 7 B (self-censorship)” o Tk of, el wet AR FeA7A Yo x2S
34) Horwitz, id., p 69 =,

35) o] ¥ 9ALE Brennan th #o] NAACP v, Button AFZ0]4 “The objectionable quality of vagueness and overbreadth does

not depend upon absence of fair notice to a criminally accused ..

but upon the danger of tolerating, in the area of First

Amendment freedoms, the existence of a penal statute susceptible of sweeping and improper application,”©]2}3’ 7]%5}‘6/\1

¥Fe 99 422 7] A%
A7t Y= A 2A ¢

36) NAACP v. Button, 371 US., at 433 &%,

37) Horwitz, id.,, p. 71 3%,

38) 377 U.S. 360 (1964).

39) Horwitz, id., p. 71 &%,

40) Baggett v. Bullitt, 360 US,, at 372 &%,
41)

HE Overbreadth Doctrine® 2 E&t},

Z93% 71202 g FA =tk Void-for-vagueness®t overbreadthdl] ts] A+
kol A7t oJulE Al zhs] WSkl

99 4
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o TFA ZAS FAol Aol 4T
A = ATt
o]} 7+ 78S United States v. Robel AR
Do) Z vept 9tk o] A Fue TG
oA AAl FF ARy AdE FHEHA
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E AAEHEA FAFde A A
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