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17) Any definition of the term “celebrity” is not definitive and is necessarily vague. Frequently a celebrity is defined as
a “famous or well—known person”. But what determines whether an individual is a well—known or famous person?
Some of the difficulties in establishing whether one is a celebrity and therefore protected by the right of publicity
include the following. (1) Timeframe — if you are recognized as a celebrity do you always remain a celebrity? (2)
Location — if you are recognized as a celebrity in Brazil does that mean you are also a celebrity in the United
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(1954)}.
34) vEA g8 SEo|Eo|Y, fRl0]E, wEolE U A2 RS o]E T Ulgel g 71 A QMg
‘HEZAE AL S - S ol Bk AT A digty tgkel WEkd) (2005, 2) HE
35) Mark F. Grady, A positive Economic Theory of the Right of Publicity, 1 UCL.A. Ent. L. Rev. 97, 109 (1994).
36) A&FoA W 2007. 11. 28. A 31 20077182393 %4,
37) olel gisiiA] A, “HECATEl L] 3ol Sl o] Mo thisk A, ~x =9k H Al117 #13E (2008.8)
210—2154.
38) A, A2 AT, 1219,
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10H
40) 1LY, HEAIE] Ao thisk 2310 A8, F A HE], A4d @40 HHz Fe] o] M Hx 523
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1% (B3556%) (2003.1.) 97—134.

41) Nichols v. Universal Pictures Corporation, 45 F.2d 119, 121 (2d Cir. 1930).

42) olafgk, IRz, ¥dAl (2007) 6094 FEEAJE]HC] 7EF oz T
Q1AAA AJAdA] 3] wf Qli= A2 ot Bk HALE o]9) 22
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=4, ErEQl AR O R A ojHn) o] = g A EHQUHME AlJo] #d st m)
A HEE JAHT] AlFs e, Syl = oFz A7l Sl
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2006.12.21. A1 2006716780 H4).
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47) William Prosser, Privacy, 48 Cal. L. Rev. 383, 389 (1960).

48) Restatement(Second) of Tortsel] 2J3PH AFA Q1 AR F3E 2] ZejoHA] F 5|
9] @712 BRI AP Rl IRl S 3 Eshs Al 1 Ulgo] &2 AR
o] B 7ol A =3] B3t Zo] 1, Anielof| Al A3t BA} ol 7 $-of sl
b T AR o] T de] = Aol Al ZetoHA] el thal AU Aol gt
thar shar itk

49) Restatement (Second) of Tortsel] 2]51a LRIQIA] oJH Algo] thdt 155
QS o= AMS FEE 3 2= 1 ARl YISt 97T gl Al Algto]
B u] X53] B3 Zlo) 1, 1 Y E S ARe] 3 RE Slo] F e A
Hkl © R HE 341 QS WAl & RS &3 JAY Z2 F3H (reckless
disregard o] SEFA S1a) S Q1 Aol ] ejolu A Fal AL Hal,

50) Prosseri= “appropriation, for the defendant’ s advantage. of the plaintiff s name
or likeness” o] 2}ar 7 2] gt}

51) oJe}e] thekst Ao tjalA = Stacey L. Dogan & Mark A. Lemley, What the
Right of Publicity Can Learn from Trademark Law, 58 STAN. L. REV. 1161,
1180— —90 (2006); Sheldon W. Halpern, The Right of Publicity: Commercial
Exploitation of the Associative Value of Personality, 39 VAND. L. REV. 1199
(1986); Roberta Rosenthal Kwall, Fame, 73 IND. L.J. 1 (1997); Michael
Madow, Private Ownership of Public Image: Popular Culture and Publicity
Rights, 81 CAL.L.REV. 125 (1993); Mark P. McKenna, The Right of Publicity
and Autonomous Self—Defiition, 67 U. PITT. L. REV. 225 (2005) % &= 1
EAElES Ere] A EA k= v A o 2 Lee Goldman,
Elvis Is Alive, But He Shouldn’t Be: The Right of Publicity Revisited, 1992
BYU L.REV. 597, 603—13¢] )t}

52) J. Thomas McCarthy, The Rights of Publicity and Privacy, Ch.3 Elements of
Infringement of the Right of Publicity 3.1 (2004).
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54) Restatement (Second) of Torts §652C(1977). 1 Q&3 a2 t}23} 2t} 652C (Appropriation of Name or
Likeness) One who appropriates to his own use or benefit the name or likeness of another is subject to liability to

the other for invasion of his privacy. Comments:

a. The interest protected by the rule stated in this Section is the interest of the individual in the exclusive use of
his own identity, in so far as it is represented by his name or likeness, and in so far as the use may be of benefit
to him or to others. Although the protection of his personal feelings against mental distress is an important factor
leading to a recognition of the rule, the right created by it is in the nature of a property right, for the exercise of
which an exclusive license may be given to a third person, which will entitle the licensee to maintain an action to

protect it.

b. How invaded. The common form of invasion of privacy under the rule here stated is the appropriation and use
of the plaintiff' s name or likeness to advertise the defendant’ s business or product, or for some similar commercial
purpose. Apart from statute, however, the rule stated is not limited to commercial appropriation. It applies also
when the defendant makes use of the plaintiff s name or likeness for his own purposes and benefit, even though
the use is not a commercial one, and even though the benefit sought to be obtained is not a pecuniary one. Statutes
in some states have, however, limited the liability to commercial uses of the name or likeness.

55) Restatement (Third) of Unfair Compeitition §46 (1995). 1 &3} a2 thaa} 74t} § 46 (APPROPRIATION
OF THE COMMERCIAL VALUE OF A PERSON’S IDENTITY: THE RIGHT OF PUBLICITY) One who
appropriates the commercial value of a person’ s identity by using without consent the person’ s name, likeness, or
other indicia of identity for purposes of trade is subject to liability for the relief appropriate under the rules stated in §§

48 and 49.

56) Thomas McCarthy, The Right of Publicity and Privacy §1: 7 (2d. ed. 2000).
57) Julius C.S. Pinckaers, From Privacy Toward A New Intellectual Property Right In Persona, 21 (1996).

58) Weaver, op cit, p.2.

59) Midler v. Ford Motor Co., 849 F.2d 460 (9th Cir. 1988); Waits v. Frito—Lay, Inc., 978 F.2d 1093 (9th Cir. 1988);

White v. Samsung Elecs. Am., Inc., 971 F.2d 1395 (9th Cir. 1988) 5-2] AFo] B5

A9Gam @ AR,
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60) Zacchini v. Scripps—Howard Broadcasting Co., 433 U.S. 562, 573 (1977).
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1. Arizona

2. California

3. Hawaii

4. Ohio
5. INDIANA

6. llinois

7. Nevada

8. New York

= A Y 3 9. Oklahoma
AR.S.T.12,Ch. 6, At. 16
Right of Publicity
Cal.Civ.Code § 3344 10. Kentucky

Use of another’ s name, voice,
signature, photograph, or likeness
for advertising or sellingor
soliciting purposes

HRS § 482P—8

Procedure for identifying transferees,
licensees, or assignees; requirement
to seek damages or relief

R.C. § 2741 Right of Publicity
|C 32—36—1

11. Nebraska

13. Tennessee

14. Texas
Rights of Publicity
765ILCS 1075
Right of Publicity Act
N.R.S. 597.790 15. Virginia

Miscellaneous Trade Regulations
and Prohibited Acts—Right of
Publicity

Civil Rights Law Chapter 6. Article
5. § 50 Right of Privacy
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12 Okl.St.Ann. § 1449
Unauthorized use of another
person’ s rights of publicity
KRS § 391.170Commercial
rights to use of names and
likenessesof public figures
Neb.Rev.St. § 20—2
Rights of Privacy
Gen.Laws 1956, § 9—1—28
Action for unauthorized use of
name, portrait, or picture
T.C.A.T.47,Ch. 25, Pt. 11
Protection of Personal Rights
V.T.C.A., Property Code § 26
Use of a Deceased Individual’ s
Name, Voice,Signature, Photograph,
or Likeness
Va. Code Ann. § 8.01—40
Unauthorized use of name or
picture of any person; exemplary
damages; statute of limitations

63) Joshua C. Tate, “Immortal Fame: Publicity Rights, Taxation, and the Power of Testation”, Georgia Law Review,
Fall, 2009 p. 20. =2 v]=rol|A= 1771 = (U)ol Al 255 (common law) /32 B2 2 HEZAEH S 15k Aot
T AR 1 Q9 HMcCarthy, McCarthy on Trademarks and Unfair Competition 28:16, 28:17 (dthed.) (2004)}.

73



S eI

74 - 201012FN _ o

7, Rl €13 BENE QIR BE wERle] ol BT
He] 018 B9l G gk T gtk ofslel A sk F 7
$u4] 7bg i Aolehal & ¢ Gl 180} A EUelFE Bk o] T
9] 35 AT ol friz 5ol B AERS ek g T ke
o L2182 e F2A 0 4 HEE s g F2A 2

T A9 S Aol B e B sk A,
ST oAz o] A ol 8Tl A 9] wEelA
71 3E o] melof e Wl fe wEeiAE e
15 et ook weba g o),
2AJE| o] 2Jal] w56

%, 9479 A5 sk vk

flo
o4

)
o
A

rr
b
B
frc)

o
o N
U 22

e

rr
o
o
i
~

P
o
off
r¥
i
2
44
ox
i,
=
oy
2
o
&
1

kR
c

S5 AR HEEAlEA
7} thre] wt]o] SIAFES] EAE AAfsh AS Felasto] vl
A=9] dele} o]59 on|A] T& AREStoiof Sz o] &4}
stat7] QlaliAl wlakar Qlrhs A& RojEth

ofele] AelEr]ole) ol 378 oA wHel el Falol that &3
B A} (recovery in the form of both appropriate damages and injunctive
relief) & Q1413 JTk00 Thek 78 ol HEAEI AL el 21
7] 95t ‘HAg sk ARE-(misuse)’ < A @iyt F3L(trade or advertising)” 2]
o] glofof &b, -¢-A gk ARE- A AAZ] AL QL] o] A AW

Azl Boh= 1@ Arete] ddE sr] 913 ZoR AL 3l

b
o 4 |
o o
o
1z

Moo
LA
M
E

o
EN

64) Stephano v. News Group Publications, Inc., 64 N.Y.2d 174, 182, 485 N.Y.S.2d
220, 474 NE.2d 580 (1984); Arrington v New York Times Co., (N.Y. App.
Div. 1980), modified, 55 N.Y.2d 433 (1982), cert. denied, 459 U.S. 1146
(1983); Cohen v Hallmark Cards, 45 NY2d 493 (1978).

65) New York Civil Rights Law § 51. Action for injunction and for damages. Any
person whose name, portrait, picture or voice is used within this state for
advertising purposes or for the purposes of trade without the written consent
first obtained as above provided may maintain an equitable action in the
supreme court of this state against the person, firm or corporation so using
his name, portrait, picture or voice, to prevent and restrain the use thereof;...

66) New York Civil Rights Law § 51.
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67) Natalie Grano, “Million Dollar Baby: Celebrity Baby Pictures and the Right of Publicity”, Fordham Intellectual
Property, Media and Entertainment Law Journal, Winter 2010, pp.633—634.

68) 2~2~2E “the Greatest’ 2Fal sl HAAA BA M=
I 1Yl
Inc., 447 F. Supp. 723, 728 (SDN.Y.1978).

“the Greatest’2l= 2715 A2 AS
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69) $19] Aliv. Playgirl, Inc., 447 F. Supp. 723, 728 (SDN.Y.1978) 2.
70) California Civil Code Section 3344: ‘3344. Use of Another’ s Name, Voice, Signature, Photograph, or Likeness in

Advertising or Soliciting Without Prior Consent. ...

71) Midler v. Ford Motor Co., 849 F.2d 460, 7 USP.Q.2d 1398 (9th Cir. 1988).
72) Beth A. Cianfrone, Thomas A. Baker III, “The Use of Student—Athlete Likenesses in Sport Video Games: an
Application of the Right of Publicity”, Journal of Legal Aspects of Sport, Winter 2010, p.40.

73) California Civil Code Section 3344: ‘3344.
74) Midler v. Ford Motor Co.,

75



S

ok A 22 mmA Q) Faflold Ak S-S Asto] o F Fatod
S A3t} White v. Samsung
T2 AR 52 sl th ™ o] A}
21 Wheal of Fortune2] 132} Vanna White”}
VCRAEE] i Fas Wl AHIAAE A Zolgitt. 1 Fale
Vanna White - th2l8}o] o3} 25 (robot) ©] Wheel of Fortune®] 2= A1¢)
& AEES WFoE AE FRlE AHS A5 Aoldirh e

o] AlAoA, 250 F BALE E(robotic caricature or resemblance)

B
as)
arl
oz

Electronics America, Inc.&= ©

A& e e Al

H 7
AE] AL FalE A AT, B de] HEgAHAS /14E
chal ) 2e) e a7t Q9 5 ok wasket 0 Aoy
ol oju] o] 3t W82 F3 Hafioll dhsto] 2391 AHE
Faz ATk #lold 71 A7t A4l R4l o] sk AR 775k
-3t Gl SIALE A2 A5 A7]18F Motschenbacher v. R.J. Reynolds
Tobacco Co. AF1ef|A] AW A9&FAR A2 H]E o] = =9 7o) it
aheett, ‘5 (peculiar)’ %A0] IR AREH O, Y110] FUAYS %
Abshe Hlo] Ao w ‘PHEHEE £ (distinctive and recognizable
nature)’ ©F ‘117 (affixed)” & 7 AUAvHd & AT = vk FAIS
0

AL’V )9} 7o Qo] WAL Ealo] Ml T olFE wakals #95F

o 4 19 o rfo
o 30 w
(o]

re
o
ol

>

TN

75) White v. Samsung Electronics America, Inc., 971 F.2d 1395 (9th Cir. 1992).

76) 1d.

77) Motschenbacher v. R.J. Reynolds Tobacco Co., 498 F.2d 821 (Oth Cir. 1974).

78) White v. Samsung Electronics America, Inc., 971 F.2d 1395(9th Cir. 1992);
Wendt v. Host Intl, Inc., 125 F.3d 806 (9th Cir. 1999).

79) Albert v. Apex Fitness, Inc., 44 USP.Q.2d 1855 (SDN.Y. 1997) AFA2] 749
o= A TE AES B o] AR oA & 1YL fHQIA ol 2
¢ 229l 91773 Lanham Act 43(a) ol &A% A3 34 (false endorsement)’
S AT o= & 4 glrk 18561, "I 17F P1e] 244-E o] 83t Flo]

76 - 2010UESH _CiE



IHEEIAIE|A S| 8A 81} F2 YHO 2zt H7(Y)

)
&

s
Ak
>,
ful
)
o
%

[t
r o
o
ol
ﬂF
pH
flo
2
o
=
ro
rg
o,
flo
o

He spletel el F7E 717eksih

E 2iglo] o8 AelwLjolre] 5L ks Aelwo}l iy Ange) 7S 7)zkeluA
Aok & Zleltk 37 9 9] 0§ 3 el hated <)

AG A A FAC gl ARE AR £ 7T glo] T o8-S A oR A
Hole] g v v AFH 0w Aelwy] 8l Qi Fek #9le] QJahnt WabEofof s
o7} HEEAE AL wESA T AT k5 HBIAEAY 5 FAeArtY 2y
otk olsh BAE Fo WAL et FuABela  ©] WA o] F 1988 MO0 AR

#9902 (Civil Code Section 990) 2 #3024

o
o
WA et Faale] els A Ee] fun 8D Bl 45 A T el B

23 A2 5o] e wglel oful Aol e fle] 919 AN ZRE] 5067ke 2 FagictSY

= Fakeigivia e ARlolek. 19669 AR 2eR1 A HZelAElne o] B4
2819729 14 Bdo] A o]$- 19799 & 7FH a1 9l Fofolt) 53] v AY Ak =9
ZFH oz el Tjo}

2 rE
o,
1o
%
iib)
o
rx,
=
"
32
nu
12
i
Q1
N}
il
5
ol
=
30
rlr
[>

Kl
[N
)
uS
@)
<
D)
g
5
wn

A7} L AFS FAVHE 2L Ak P O= 9|17k A318] 24S ol §55irk 5 Qe 3 de] §7
A AE P,

80) Lugosi vs Universal Pictures Co. Cal.Superior Crt., L. A.Co. (1972) 172 USPQ 541; Bela George Lugosi vs
Universal Calif. Court of Appeals, 2nd D. (8—11—1977) 139 Cal.Rptr. 35 Bela George Lugosi, et al vs Universal
Pictures, Supreme Court of Calif. (12—3—1979) 603 F.2d 425.

81) California Civil Code Section 990; ‘990. Deceased Personality’ s Name, Voice, Signature, Photograph, or Likeness
in Advertising or Soliciting.

(a) Any Person who uses a deceased personality’ s name, voice, signature, photograph, or likeness, in any manner,
on or in products, merchandise, or goods, or for purposes of advertising or selling, or soliciting purchases of,
products, merchandise, goods, or services, without prior consent from the person or persons specified in
subdivision (c¢), shall be liable for any damages sustained by the person or persons injured as a result thereof....

82) UF FE=& Aot At E whet HEZAE ] A S sk it e v I she - (el s A v
HA 713 T A9 HEAEE L] SAdo] 32 27} Qlvhs FeollA delgt S st slck Arjohts
9] ¢ AEYAE AL 77819 AP T 10097t 5L HUATE= APE 3 1079 E48k= 210 % 3
WA 2 o] A ARESHA] h o AW iAo A 7228 AR HERAlEl o] AR S ekl Qlrk

83) Beth A. Cianfrone, Thomas A. Baker III, “The Use of Student—Athlete Likenesses in Sport Video Games: an
Application of the Right of Publicity”, Journal of Legal Aspects of Sport, Winter 2010, p.35.

77



S

78 -

201091=

S

&=

IN'

A3]A1l EA (Electronic Arts, Inc.) 2] AP} Q= A ¥ o= AX
Aglel BAE AELAEA 25004 Foa AT ek Aok ¢

re

H A Ejo} E-EXHH 2 0] Adderley v. NFLPA et al. AFAo| A g3
Yol = mi 52 dE] Aleks dof Zilixfo] = ARG 7EA] ARRE A
= A2 HEAEA HElE wldstr] $lske] oF 28Nt 55 A5

s HAe S, Wde ot wade) HAe fHeD
2009 #)71% Keller v. Electronic Arts, Inc., at al. AFA-2 A (i) 7] thekA
417 (NCAA:National Collegiate Athletic Association) 255 v| A&7 A=
o]l Al 7] (Sam Keller) 7} th 4 A= AU5]AIRI EA9F NCAAS] ¥
EgA e #tsAlel CLC(Collegiate Licensing Company) S A thZ
A718 A%k 2% (class action) 0.2 o} % 118 Z¢1 Abo|th80) a3
o] AL 53] Ax= AlGleA s Ar=e] HEAHA Beel HiE
A[E]E aloll Qo] &8l S5 o E A o' & ZIRIA|7} A H
I QIHE =, U v ST 5] A= AI)S AlEehAA Keller 52 7H
@l ok (personal profiles), 7<% (skill set), 42 (audio commentary) ==
AFESE AR flof|l A AF S A9 A o] T Bl oJske] iR 91y
2 = Qb= Zlolw, Al o] 5 A OS5 A A Al e o EM o
S mER ] SIS vlugto N Y 5 ol E 7)4\0]3}. B A= 1 e A
% = AlERe] lUéE Ao, A=E3 NCAATE
e WW n|x]=A e gk A

=

84) o] 3|A= A Lo} 2] Rosewood®ll Y A]5FaL Q= th3E 2] Q1 Al /N3] A}
otk

85) Adderley v. NFLPA et al. C 07—00943 WHA (N.D.Cal. November 23, 2009).

86) Keller v. Electronic Arts, Inc., NCAA, CLC, Class Action Complaint, CV 09—
1967 (N.D.Cal. May 5, 2009).



