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1) 05t ‘0] Afd B fE= ‘THAR0|2f0 SiCk

2) O[S AFEXt S0ilM 19002t Ho| Of= LHof| AZHt Cohen Decl. — ECF No. 17-9 at 3 (1 6); Sun Decl. — ECF No. 1711 at 10 ({
13), 11 (1 16); Maya Tribbitt (2020. 8. 11). WeChat Users in the U.S. Fear Losing Family Links with Ban, (BLOOMBERG). URL :
https://www.bloombergquint.com/technology/wechat—users—in—the—u—s—fear—losing—family—links—withban, Ex. TT to Bien Decl.
— ECF No. 17-12 at 351. THEE 4H,
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3) ZZE (2020. 8. 27). 0| 7|YE "EFIO| 3 SXITE2ZE I L Al 27" (FEHF2A), URL : hitps://www.yna.co.kr/view/
AKR20200827000400072

4) Executive Order 13873, Securing the Information and Communications Technology and Services Supply Chain, 84 Fed. Reg.
22,689, 22,689 (the “ICTS Executive Order”).
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5) VOA 52 (2020, 9. 19). 0|2, 20URE EIE- Q31 Liz4et7| 2X|, (VOA). URL : https://www.voakorea.com/world/us/us—bans—
tiktok—wechat—download

6) Executive Order 13943 (2020. 8. 6).

7) Executive Order 13943 of August 6, 2020(0|12 £10{|A{ ‘0] Atzd =202k SiCt)
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8) Reply — ECF No. 28 at 12-13, T2 83,

9) OFOl I[}?i 8D=|

10) the International Emergency Economic Powers Act (50 US.C. 1701 et seq.) (EEPA), the National Emergencies Act (50 U.S.C.
1601 et seq.), and section 301 of title 3, United States Code,
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11) A Presidential Document by the Executive Office of the President on 08/11/2020 URL : https://www.federalregister.gov/
documents/2020/08/11/2020—17700/addressing—the—threat—posed—by—wechat—and—taking—additional—steps—to—address—the—
national—emergency

12) Section 1. (a) The following actions shall be prohibited beginning 45 days after the date of this order, to the extent permitted
under applicable law: any transaction that is related to WeChat by any person, or with respect to any property, subject to the
jurisdiction of the United States, with Tencent Holdings Ltd. (a.k.a, Téngxun Konggl Youxian Gongsi), Shenzhen, China, Start
Printed Page 48642or any subsidiary of that entity, as identified by the Secretary of Commerce (Secretary) under section 1(c) of
this order.

13) Sec. 2. (a) Any transaction by a United States person or within the United States that evades or avoids, has the purpose of
evading or avoiding, causes a violation of, or attempts to violate the prohibition set forth in this order is prohibited.
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14) Sec. 5. The Secretary is hereby authorized to take such actions, including adopting rules and regulations, and to employ all
powers granted to me by IEEPA as may be necessary to implement this order. The Secretary may, consistent with applicable
law, redelegate any of these functions within the Department of Commerce. All departments and agencies of the United States
shall take all appropriate measures within their authority to implement this order.

15) ol ZiZ4El (2020. 8. 27).

16) U.S. WeChat Users Alliance v. Trump, No. 20—cv—05910—LB, 2020 WL 5592848 (N.D. Cal. Sept. 9, 2020),

17) 220t (2020. 9. 21). % HH "EHZO| Q3 A8 X'z & Xt} &oh”, (MEZHD. URL : https://www.sedaily.com/
NewsView/1Z7XWHQACN
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18) Compl. — ECF No. 1; First Am, Complaint (‘FAC”) — ECF No, 49. The plaintiffs are U.S. WeChat Users Alliance, a nonprofit
formed to challenge the WeChat Executive Order, and individual and business users. Id. at 7-9 (19 19-25). Citations refer
to material in the Electronic Case File (“ECF”); pinpoint citations are to the ECF—generated page numbers at the top of
documents. THZS 1H,

19) Cohen Decl. = ECF No, 17-9 at 4 (1 6); Sun Decl. — ECF No. 17-11at 9 (1 12),
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20) “Identification of Prohibited Transactions to Implement Executive Order 13943" TR 1H,

21) Ana Swanson & David McCabe (2020. 9. 18). Trump to Ban TikTok and WeChat from U.S. App. Stores, (NY. TIMES). URL :
https://www.nytimes.com/2020/09/18/business/trump—tik—tok—wechat—ban.html ; Ex. C to Bien Decl. — ECF No. 45-1 at 23. At
the September 18 and 19, 2020 hearings, the government did not contest that the court could consider — whether as a party
admission or by judicial notice — the Secretary’s statement or other public officials’ statements.

22) The plaintiffs claim that the ban () violates the First Amendment to the U.S. Constitution, (2) violates the Fifth Amendment, (3)
violates the Religious Freedom Restoration Act, 42 U.S.C. § 2000bb(1)(a), (4) was not a lawful exercise of the President’s and
the Secretary’s authority under the International Economic Emergency Powers Act (‘IEEPA”) — which allows the President
to prohibit “transactions” in the interest of national security — because the IEEPA, 50 U.S.C. § 1702(b)(1), does not allow them
to regulate personal communications, and (5) violates the Administrative Procedures Act ("APA”) because the Secretary
exceeded his authority under the IEEPA and should have promulgated the rule through the notice—and—comment rulemaking
procedures in 5 U.S.C. § 553(b).
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23) United States v. Carolene Products Co. (1938)01A] A|ZHEl 021 MAts 2ol n|= gt ee| MAS SaiAl FAISt=IRACE
Skinner v. State of Oklahoma, ex. rel. Wiliamson, 316 U.S. 535 (1942), cf. Buck v, Bell 274 U.S. 200 (1927). & AtZ12 f2AIES 5t
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Ch O|F 042{ AIZA0HIA O] 7|Z0| AFSE0] 0l= SiHe FAtolIA =25 MIE HZict 33 =2 TR One, Inc. v. Olesen, 301 US.
340 (1958), Sherbert v. Verner, 374 U.S. 398 (1963); Griswold v. Connecticut, 381 U.S. 479 (1965); Loving v. Virginia, 897 U.S. 113
(1967); Wisconsin v. Yoder, 406 U.S. 205 (1972); Roe v, Wade, 410 U.S. 113 (1973); Employment Division v. Smith, 494 U.S. 872 (1990);
Romer v, Evans, 380 U.S. 144 (1996); City of Boerne v. Flores, 521 U.S. 507 (1997); Gonzales v. O Centro Espirita Beneficente
Unido do Vegetal, 546 U.S. 418 (2006); United States v. Windsor, 570 U.S. 744 (2013).

24) Cohen Decl. — ECF No. 17-9 at 7 (1 15); Sun Decl. — ECF No. 17-11 at 1617 (11 32-33).

25) Peng Decl. — ECF No. 17-5 at 2-3 (19 1-4, 7-12); Peng Supp. Decl. — ECF No. 48—1at 2 (1 3).
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26) Congressional Leaders Cite Telecommunications Concerns With Firms That Have Ties With Chinese Government (Oct. 19,
2010), Ex. 1to Orloff Decl. = ECF No. 22— at 3
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27) Investigative Rep. on the U.S. Nat'l Sec. Issues Posed by Chinese Telecomms.Cos. Huawei and ZTE (Oct, 8, 2012), Ex. 2 to
Orloff Decl. = ECF No. 22-2 at 6-8.

28) (1) a likelihood of success on the merits, (2) a likelihood of irreparable harm that would result if an injunction were not issued, (3)
the balance of equities tips in favor of the plaintiff, and (4) an injunction is in the public interest.

29) Stuhlbarg Int'l Sales Co. v. John D. Brush & Co.,, Inc., 240 F.3d 832, 839 n.7 (9th Cir. 2001). Winter v. Nat'l Res, Def. Council, Inc.,
555 U.S. 7, 20 (2008).

30) “[A] plaintiff must demonstrate immediate threatened injury as a prerequisite to preliminary injunctive relief.” Caribbean Marine
Serv. Co. v. Baldrige, 844 F.2d 668, 674 (9th Cir, 1988).

31) The plaintiffs also have shown serious questions going to the merits of the First Amendment claim even if — as the
government contends — the Secretary’s identification of prohibited transactions (1) is a content—neutral regulation, (2) does not
reflect the government’s preference or aversion to the speech, and (3) is subject to intermediate scrutiny. A content—neutral,
time—placeor—manner restriction survives intermediate scrutiny if it (1) is narrowly tailored, (2) serves a significant governmental
interest unrelated to the content of the speech, and (3) leaves open adequate channels for communication. Ward v. Rock
Against Racism, 491 U.S. 781, 791 (1989); Pac. Coast Horseshoeing Sch., Inc. v. Kirchmeyer, 961 F.3d 1062, 1068 (9th Cir. 2020).
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32) California v. Azar, 911 F.3d 558, 581 (9th Cir. 2018); see Elrod v. Burns, 427 U.S. 347, 373 (1976) (“The loss of First Amendment
freedoms, even for minimal periods of time, unquestionably constitutes irreparable injury.”).
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