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211, MAE SEE(JUSTIN GOLDMAN)
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OIS, HY0|EHIE FA HEYZ (BREITBART NEWS NETWORK, LLC),
SIHI(HEAVY, INC.), EF(TIME, INC.) OF=(YAHOO, INC.), A O|E0{(VOX
MEDIA, INC.), 7ISI(GANNETT COMPANY, INC.), sil@E DOJC|0{(HERALD
MEDIA, INC.), EAH Z2H 00 IEHA(BOSTON GLOBE MEDIA
PARTNERS, INC.), 12|10 FUZHE ATXX HEJI(NEW ENGLAND
SPORTS NETWORK, INC.)

17-cv-3144 (KBF)

ZR0I! 2 =2(OPINION & ORDER)
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Q1 A Hof| ofEA FF= wX=A sAsfoF At

Q5d W2 ¢ AolEofA A Edl=of| EQE(Twitter) AAES AUstc} tiA]
g 74 B 7E FRI20] st ARFEA o] A AAAloltt 7oA AA” =
E(Justin Goldman)o|Al AZHo] = & E#Y(Tom Brady)d AR AWA
(Snapchat)olAl H=R(Reddit) o2, EQE(Twitter)2 #WF=2A| o]FslHA E8] HA
1, & Bagr HAE A8 A(Boston Celtics)?] 5144 AHl FHE(Kevin Durant)
9] FYE A=A R = Ao gt 7|AMY A ESl(Tweet)& AUt H1159] &
AIER mRY AupE Qe

A3t 4419 A0S FAHOR FESAL ol AT Holst Ho| girka 73
S, I WA ESS HoiE ARAY A1062 ()5 whet A4l0] A AA
T 5 gt Heby WS AT W1 Yo ESY] 2458 AVHAT. A

:
AAES] B o] WYL Adel BEHg T AR, R WA BAL o
AZEE71ME AYE EDS AT vEty Azl FefaleA o

Zola, & WA A= wase] die Ad(Ee A §ls) 2 A7IE HECTIF)

I 22 YA PSS OdF= A2E U
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GAAEE o] A1ge] tis) A F2 Aol WA Axeln] okAlAo] st
Lo SO e AHle AgHow w49 ojX7} glon BE 222 A

oM @EtH(Anderson v. Liberty Lobby, Inc., 477 U.S. 242, 255 (1986)).
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A. & H2iC|(Tom Brady) A%

20169 79 294, 91 A2" ZE9HJustin Goldman)2 ©o]AE WE(East
Hampton)2] AzZlolA & B ] ApzI(e]st “AHzl"), HlY of1A](Danny Ainge) %
ofet AFFES AR AUTHECF No. 149, ZET H&A] (FERE Z&A. 2 )
q 2.). 1 A% = ZA9 AHA /\Eﬂ(Snapchat Story)Do]| AHRS ARt
(Id. 9 5.). L AL o8 @A 9] &4 w|to] EHEL 59l olEstHA g HAL
o A= EQEH(Twitter)o] YZE E =4, Cassidy Hubbarth(@cass1dyhubbarth)
Bobby Manning(@RealBobManning), Rob H(@ rchl11), Travis Singleton
(@SneakerReporter) E3SISE o] ARV d2E5MHtHId. 9 6-10; ECF No.
120, A 713 56.190 T2 =49 27t gle #ale] AR Ae(Hils 56.1 A
£") 9 28.). ol=g ESEH JREF “ESl(Tweets) o|2t1l gt

o] WA, Hiles ARIZ TF= 7IAE AAG 281 74 i 2 EE710[th

7 W59 PAolEE 1 Ho] 4847k Bt AT FA0] ERS PP slo] A}
A

= o A BASHIH. 7|AMs B HAE AEA(Boston Celtics)7t 5 AS
Hl S} E(Kevin Durant)s A3&0=2 IYT 4 A=A Rt & B t(Tom
Brady)7l A%E AAN7IE o Egol Hex) oino] 28g Rt

A77k o] BF ALAS RS Yok AL TR GX7t Qi

A,

flo

B. 2H|Z(Embedding)
i YARIEE F ofH AL A4l9] Afufo] ARl EARsto] AAstA] ATt @
1

5|8 152 “YHlgdrolgt = 71&d 3 (process)& &l 71AtOl ARRIS HEAISHIT
A7 " A4 dHld 3= olsfish= o =&o] "o

o)X= LEtdoZ  FH(coder)”t SlO|HEIAE w3y  Adof(Hypertext
Markup Language)(°]st "HTML")E 23t 47| Yol= LAJHr). o|2gt 53
oje AH (AU AZE HFE)oll A=, AR BHolAE HiA & o,
T BEteA = AWt AZE=d|, ofuf Abdof ZH7F 2% HTML &+ Het

1) 2983 (Snapchat) AFA7E AR HAIRE F-3-5F

L 24 njrjo] BYBEolth, AWM AL A}
AL ANSHE DA ARoltk, 7 AL 24417k Bkt

875,
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FA7F AREARS] HFEO] QHOIAE ofEA FELAE AAG HTML ZE+= ¥
o||o|A EIAE Ei= o]u|XE HED Sl
MRS 2T o, HTML &5+ AR
ok o] B%ol 83t F2 HTML Z=7F Fuo] X9 A Awo|A ARlZ HAsHA
L A3AF AEoA ARS FASHES HEkAfo] ZAE 4 Uthe Aot

Auflo] oA ofuAE “YHIFG(Embedding)"sh= A2 A3AF AHolA 2AH
(hosted) o|mA]&E AH IR FFAI7]= HTML FHolo] £ “UWE(embed)” &
EE ooz F7I5h= AH 9 Pt onXE AU(embed)st?] Y3, L8 E+=
A AtolH(web designer)s= HTML & oo “dHW|= F=(embed code)’' & F71&
Zlojt}. o] IE= HEpAE A3A AHE dAZsto] o|u|X& AL E 2ttt} IH

< A" olAE= AR PAIES stolw A (hyperlink)(F, stoln HAE
(hypertext) 417} = HRONA T2 471 = TOHE AAZ 7= H3E )9t
7|2 o|m A7} vpefRt AAoA 2AY F 5 AN O Ade SESHA sdE 9
o]#], HAEQ} oJuzx]9] &3lolt}, of|E &0f, Ho|AE(Facebook), EYE(Twitter),
FRE(YouTube)2t 22 29 &4 bt o] A|E= AT} fyAoldEo] A
Alo] fuo]xof JHFo] 7Festes: A BEAYE 4 = ZEE AlSelth

o714 HiL FGACIE F HAZ ELEA ARIS Heitol EARRE FH AA19] AH
of A&t APIEZL Qiths AL =29 A7t gloh. 235]8, 2 3119 AOlE=
5] T159 HTML gofo] a3t d¥|E(embed) ZEE ZIAFCEH ARS
AdRH. 1 Ay 5159 BE FARIEdE & BHiye AY AL hdo] S 7|
A7 AR, ARE B7] 98 stolw g A (hyperlink)y AY| D (thumbnail)s &
gstA] ol Y& 37]9] ARA(full-size Photo)o] HElth.
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II. i3 YZ(LEGAL PRINCIPLES)

9] Y2 A% UAESHE Alsexd] BAIE F dHA R Ve A8t
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fact)oll st A A H(genuine dispute)o] i1, A1HA(movant)e] HEA Ao
2S FE7 TS Aol S| EE T oA 4 4 dok(v= A 1
AASH A56R ()F). AL “F QAo XA A A (genuine issue)°] =70
g5 ISHYS HH(Celotex Corp. v. Catrett, 477 U.S. 317, 323 (1986)). A%
Qlo] B4 H7u EAlo digt 324U dSAYS FHotr] Y= A, AU &

Ely =

g7l o] AwolA WAHANA felst AL WY & Yk AT BE

o

¢

oFAlZ o] et 282 WE o, Y2 “HAIHRJANA 7MY FEe THAA BE
SAE 8ot HE FES EE&otH Bo A2 BF gAHRIA F5HA Bd”
sflof 3ttH(Dickerson v. Napolitano, 604 F.3d 732, 740 (2d Cir. 2010) (LaSalle
Bank Nat'l Ass'n v. Nomura Asset Capital Corp., 424 F.3d 195, 205°]4] <l&
9t (2d Cir. 2005)). 417%lo] YFSotH 2 A fsf 8 AHS 148% &
AL BoFE FAFQA AFLES AASoF St (Wright v. Goord, 554 F.3d 255,
A Zgolut 2L 1 AAe R B4 %
W T8 AR tiet AT AHE s 4 /717 "ol dARNE AR S
H&5t7] fjste] AFHO] 1T ZAof tigt Tedt F&ou FZ(mere speculation

=
or conjecture)?] 2]&d A= <ot Hc}.” (Hicks v. Baines, 593 F.3d 159, 166 (2d

[\)
(o)
(@)
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(@)
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(@)
(@)
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>
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i
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obajat A7 LTl QoA Selo B4 As BAH AABA e o
7= SAIRE ol mAIHRIS] Hof A Qlth= ARAo] Bre Xt Wh4Ax(cross-motion)
s | $elsA oraAEe WE & SIeF(Orix
Credit Alliance, Inc. v. Horten, 965 F. Supp. 481, 484 (S.D.N.Y. 1997) (Int'l
Union of Bricklayers v. Gallante, 912 F. Supp. 695, 70094 183 (S.D.N.Y.
1996); Coach Leatherware Co. v. AnnTaylor, Inc., 933 F.2d 162, 167 (2d
Cir. 199D)E Zo] #=x)) ("HY2 ¥ dAo] EXSE AlRARFS A=Feta ojart
OFA Ao HIAE A7 et 22 AP HEe Aol 7P HiEAsith.(Local
33, Int'l Hod Carriers v. Mason) Tenders Dist. Council, 291 F.2d 496, 5059
Al Q1-&(2d Cir. 1961).7). “A13%lo] BE FTAE AT & A= FET 71971 U=

g, oleh g2 ARelA fAAAANA RS FoId & A (Orix Credit
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Alliance, 965 F. Supp. at 484 (Cavallaro v. Law Office of Shapiro &
Kreisman, 933 F. Supp. 1148, 1152914 1€ (E.D.N.Y. 1996)).

B. XZIHM(The Copyright Act)

‘ASHEE ARAEAHS 71eY St A3l g5t AR (Sony Corp. of
America v. Universal City Studios, Inc., 464 U.S. 417, 430 (1984)) AZ4 R&
= BE 739 m@UA 1FH ARAY =3A ] AAEO... A= A&
HH A102% (2)F).” 7I& ¥} d-Ssto] AFE 1976 AZHEHES AL o
AofA AAEE SMNALE HAI'E o Ue HigdS X35t 2 7HA| HiEd
(exclusive rights)"& Fofgtth(m]= AZHHH A|106x (5)%) o] ol et A&
AAstE A2 A4 or ke J3t, sotols, dYu|d 94 = 2 HEH
Ay F4(process)oll &Jste] AE&9] EAlES HojFe ATolvk(H]= A& #1101

£, (B F7h).

o] AAE... FAIsHAY I Ho AD(communicate)d HE"E Zgst= AoZ F

ORIHH(Id). ERF VA Ee 347S @A LEAAY Aol AdE ATem Ao

£39], AAEe 28 o, 3= oJuA7t 3FolA =Eud “HAl(display)E
Aok oluA7E AEEI AEEe 440 BE WS XA Q=R ZEFo
2 AoetAtH(d. at 64(EE F71).
ol 7]Er EHo] ofuA] Y
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717-(viewing apparatus)° °|u|x|] EAIE EgT Aoty gtal 7|wolA k. (Id. (2
F7h). AAE A sl “oluA7t (& |
U HAFEH AAHC] Q) 3 FaoA thE 329l URt tiFolA HsH AT W
4 QokId. at 80(EE F71).

AZHA%(Register of Copyrights)> Hol =7 A FH3oA “[HAIA]IY &
Ol= oMAE AFFS TAl7](originating source)E @olA, A& FAlstal A

1715 E3}sto],” [o]u]A]]19] BE AL AL, 7|EF BAl(communi-

mwh O N o

F)
FIF
H
rr
o
>

7 o= A2 AEIN O] ottt AAHEA O] HEH A 19656 WS, 25%
(Comm. 19659 <U4l))."2tal X&stAtt

T1= HBehe 7]l HlFo] AAHEY 84S HERoHHA S5 “BAE A H A
H A2]7}.. SAIAE = 78 oHoE S AZdd W, A= A AAY ZAT
ZN7HRIONA] HAHA o|mA] AES A & ot A& AR HIT 4 YA '
£ Aolgta Aaglow, wahA “FF HAl(public exhibition)o et 7]&EHo] H
BollA HAIF R QA= ofoF gt kil SHTHId. at 20(2&E X))

C. American Broadcasting Cos., Inc. v. Aereo, Inc. TZ&

HAZ ZZo o2 (Aereo) BEONA Al7]edt AAHAH O WAHS IL25HA
1, o]&= 20149¥9)] BHZAEAtHAmerican Broadcasting Cos., Inc. v. Aereo, Inc.,
134 S. Ct. 2498 (2014)). 2] 2(Aereo) WA AL FAHCIUt HYL o]
QAP "R g0 HFEI Q& W F=EATE AHUS SoiA FEE|d Z2OHS
AT o Qe 7IeFor BT AAE FEAlA digte sy HietEE U
F=A" oRE AAYATHId. at 2503).

gl A= 7FIAE IEHE &3 Z2OHS AFE & J=s st Wig 852
B oA $F HlolE floish*2~(central warehouse)oll TS ¥ A
Hel HEUE FART ARSAE 22 O9S Bl A4S W, oA Ao Eo
WHEote] =20 (show)S AETh. 1219, oA AH & QtEUE A®sto]

ol WP T TFol L AdHUS F3A THdAIA FE2 ASAH. oA
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= AHEAPE 22 OE AEglon, o2 9] 7]&E T AREALS] MEo] gt A
o]7] W&o, AA FAS “A&(transmitting)’ st A2 o] LA} oy 1L *]’%X}Eh—
T3

HYL oZAE 1976E 7HHRtY] dFo sidst= AlolE FANET HwsHA
A olgt AL AAFH. WYL AolE 7I&Rlart 3k Fel o e )T
(FARIE 20l 9J3f| Aloj(contro)¥&) o7 A 7145 HlasHAA “o]et 2}
ol ZFUANA ot Yu7t glrk. WESAA L obE| ozt Qick. ZFAAReL v
SAF RO A HolX] g+=, o] @At Zpo]7t A4 HE 2R AlolE AIAHNA AL
Ao A =AE7IE(library card)E AlFohHs BAR' R ofg@A HE = QIR
& 4= QItk(Id. at 2507).

A8 & ZRIRS A g o erte] Ao(volition)7t YEE TAR
g AR g Aol AP WAz, 7HYAHcustomen)7t B A =

A E(infringing copy)= W& o], HMFYJE 2= RHalleged infringer)”} ZH=
Aol offd JTZ sHA| = AF, AF FAS d & vk AAIEH. g

H
Abe E2E2 HES o] dolthe %%16}1 35t o] f2 dEoite FA'E A

D. MHHAE(Server Test)

o= “AHEAE(Server Test) 2kl A T} Ao A AAE HY=S Aot A
HLo|A A3 Sttt galo] W=, ol “F A2 (Well settled)” HYZ
ol & A AHETA(the fact, AH, /\}?D% i o = Q7% oo

H Hie} o], HYAS AHEAEE of7] AHETA (the fact)oﬂ T HEQ &
HEE 2802 7hEshA] o=ttt ddol®: 45t s opollA] S ol A|A

(body of law)E Z1e5] AEOR 71531 A8 4 Qb o9 HPshe AL

) T

_1>4 rﬂ_
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Perfect 10, Inc. v. Amazon.com, Inc., 508 F.3d 1146 (9th Cir. 2007) AFA<]
A(o]st “Perfect 10 II"eF &), A9 A3 FAHYLS 42 o|u|R| AMof 7]xs5}
of =0 digt FAEY AFEAN 42 AHsRT AHYS F 7] &4
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(questions)& T 1) AREAZE BA0lE AT o A28 HAE= U o]
H]X](thumbnail images)7t AAIAS] AFANE F+dst=7t 2) AR AULS
YT olF 23 vt fE A7) o|u]X|(full size images)7t 3 HAIHY] 2
HANE /dst=7F ol diste], MY o|m A7t TAH H YA|o] Y5t o] =
S F3lo] LEJAH(Perfect 10 v. Google, Inc., 416 F. Supp. 2d 828, 839 (C.D.
Cal. 2000) (“Perfect 10 I"oJ2} h). AA, Huldo] 2 Aol AFE ] AAct=
Ao 7]Zsto] HY2 AU do] HE sttt BAYTHId. at 844). HIHE,
e A3A AHol]l A (YHB(embedding) A E, HTML & A 3of wh=} 2
Sole) kel FA(in-line linking)"§ Bl F&EE Y€ A7) olnA(full size
images)= @& AofohA] g=ttal WA T1EA Fo =N, WA it
AQret HUEH AE(Incorporation Test)E A{EJUth o] HAEE HA|(display)s
‘FH=7F Fuo]Xo] HYH o BHAE S9 o= A= AYTHId. at
839). Al AHHAES A=, o714 FARIE AAAZE H sl A A
= A=Al of s Aoz ou |7} AXRLY] XA Ao SAFEE=A] A|3AL AH
o ¥¥=(embed)tt FA(ink)H=A o Fo] w=A Hot.

olo] Zol% FAjAe] WAL AHEAE"7} A BAH (settled law)olet. of

14 H252 Perfect 10 T20] A2HaAte] A ES HoiH=A AFE FRHSHI

N

(M Az 1o m
e,
1
i
=
N
o
ol

o
[
i
T
>
)
&
O.
>
ol
o
[
E
(o
1o
I
=
=
fr
>
R
i}
[>
|m
N
)
T

(Flava Works, Inc. v. Gunter, 689 F.3d 754 (7th Cir. 2012)), ¥4 A71H
A= 117t 719 iR contributory infringer)Q1A|] F-HTt o] ARA =1L
£ “A4 Buld(social bookmarker)’Qld], &4 Eut39] AL HAAE TH-5}
£ 7/IE0] WAeIEY 594 ZEE UHd(embedding)sto] Fao| He <l
Ag(0] A5, HHR)E AR A48T & A ot A ZFIIT HH = HiE AH

2) 28 AU olm| Ao HisfA= “F2o] T8 (fair use defense)S PSot=dl 45T A &
oy wA
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(original servers)ol] SAEE AE]AC) Perfect 10 WA} npVIR| 2, 1119 HAL
o|Eo] 7}H, Hy|do] HAIHH, ShHE SEotH, ARAE Y9 HYAo|EoA ZHl
2= 7}73%‘3}. Zch B29 WY (Flava Court)2 117} 719 A3f K contributory
infringers)7} ofy=tal WA o, ¥ A= A=A LT

J8u o MY “Perfect 10 ¥Z0o] ARl FA(inline linking)= A0 A
A A 8 A7 4= Q= ovA] B HH Q.9 7‘“‘]— e 4 [l
AA|(proposition)E 2JH|st= AL E olsfiE]= 3, 2= AF5] Hrrgiey. 92 A
Ztol =, SIAIE L] MH= AME AAES HA'sH7] 9IS /\}—”ﬁ:g A Bart ot
= 974& ¥ tH(Elava Works, Inc. v. Gunter, 2011 WL 3876910, at *4 (N.D.
Il Sept. 1, 2011), T ZAIA 4734, 689 F.3d 754 (7th Cir. 2012) (E& +
7h).

o] +Y(District)e] 4709 HYL AHHAE 9 Perfect 10 HE-E& =31, o] F
ojol A HA[HA AHEIAES HESHA] kot AA|, Zho]H Ho|A & ¢ W
Z(Live Face on Web, LLC v. Biblio Holdings LLC, 2016 WL 4766344
(S.D.N.Y. Sept. 12, 2016))°l4, HH B2 viEZA(distribution right)°] X HA|
H(display right)o] of et #iie 7t oil== ZR=7F A AH7E obd A
3AF AHo] 24" Fol QIS of, wjz7} TAYsHA] kokhal gk HES
117} o] A (proposition)S H& HsHlegal authority)S U-EFA]= A3k
A|gk, Perfect 10 WZ2Z <QI&stHAA “olZ3t Hto] EATAZE HET(such
authority may exist)’Z GAIHATFL AFATHId. at *4). HYAS AHEHAEE Y
SHA] grten, @358 WY o] ARo] “AY(hardly)” HirgHl gigl7] o] F7}
Al FA(discovery)7t BRsttr WAPTHId. at *5). =4, HiolEAE w2
(MyPlayCity, Inc., v. Conduit Ltd., 2012 WL 1107648 (S.D.N.Y. Mar. 30,
2012))0ll4 BizZHo] Al o] Uk & wAoA, AREAZE W] AR A
T3 B804 “Zdo] Y(play now) HEL ZstH, Y19 Ao 3AY =
AYE Zd01F 4= Ark. HYL Perfect 10 WA 18T the, ALY AH7E “A

g [Faze]] A2 Q= AU ARRs HiEZFt= A= 8, [Hille [¥io]]
A Ae ALY ARES WiEZS 4 glow, [Farh [fare]] =#jzd Hsfo gt

=
d 4 okt BERT(Id. at *14). AR, mold W& THE(Pearson

rr

\:1
e

Rl
o5t
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Education, Inc. v. Ishayev, 963 F. Supp. 2d 239 (S.D.N.Y. 2013))9|4, ¥
Perfect 10 A0 YT At AR & AC|EE Bl ®WES5H| 9o S5t

= 3 9AE stolHEH(standard text hyperlinks)(e]7]#] P|23hH= TH=E
Sfot= AR&ol ofstal wAstlom, of7jx Aol = HiEd dj(exclusive
right) I ¥jZ@o]3ich.

o] FH(District)ollA Yl ¥A w22, 7HHF T E HA(Capitol Records, LLC
v. ReDigi Inc., 934 F. Supp. 2d 640 (S.D.N.Y. 2013))°143t A106% (5)% AA]
AE Ao oot 28y HYL A9 A%ed FAHYLS A7t ol HZ(in

part), °lFA7}F SARE Xo] wat AAEXNE FHFEO| AR o[mA] HA|
(display)= AAIAY #AHE $& imay)y WA= G AHAE A
(factual statement) O/ Al&HA FUAH(Id. at 652(2F F7}). 1™ ths |
7F A== AEY Wil At 83 ¥ S(material disputes)oll 7]Zoko] k4]

A (summary judgment)s EAHI).

%3, Perfect 10 ¥4 o]Aof| o] #qolA Wi A’ AANA, 1 EX(Tunes)
7F YAl EQ] st= & Zil(Hard Rock logo)E “ZEolW(framing)’st7] {3l s
E £ 7}9|(Hard Rock Café)9] Amd Hdfol| tigh F o] UeA] AFE 1Tl
JolA, HYL Aol Yoty IAFHHard Rock Café Int'l v. Morton,
1999 WL 717995 (S.D.N.Y. Sept. 9, 1999)). “AFE AHEA7} [H19]] HAOIE
£ Yythts Aol E¥cHA gt AT YARo|E] “AEstA HAl(seamless
presentation)” =1 SIUtt= AMES HF Rt & YL Sl 39 viA
(Hard Rock Hotel Mark)7} CDSE Falstal Hufjst=d] AR AY &5t 11
HAYHId. at *25).

A0 o2 Ay vto] o] S 1) 1Y o o]okEE A (Grady v.
Iacullo, 2016 WL 1559134 (D. Colo. Apr. 18, 2016))°lA4, HEL wjerz EA4d
4 WiZAE 15, Perfect 10 WA Ao YA mirt A&A M)zt
A= oA E AAlY AFH AZASS THE 7I18E At Al SAAM
Ald3Hdiscovery)E A7NATHreopened).4) 2T EHE AHA @AoA, AHEA

3) Perfect 10 B9 £40] 948} A@skA A= 7] (controlled) T, WAL oi714 A9 W3]
Faue QY AAS FESHA et
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7t 1 119] YA EE ARG wimr}, [f1] AZE 0] ARZo] fIAtolE WHEAF A
FEIQ FHA], WK, StE Edto]Bof HiREA Stk ATd (9 112]] YA ETL I
H GAIE A A ZE ARES HiZF T ATolZhe olE= HIP o= HjEo| o
St o] Qlo] Yar 7|Z41Ho] 8= Ak Live Face on Web, LLC v. Smart
Move Search, Inc., 2017 WL 1064664 (D.N.J. Mar. 21, 2017), at *2).

opxjgto g2 - FeiA QAE]EE WA(The Leader’'s Institute, LLC v. Jackson,
2017 WL 5629514 (N.D. Tex. Nov. 22, 2017))°l1A1, 22 zjwe] -2 E3|(inter
alia) Y17} 9]319] YACIEE “Z o] (framing)" T2 24 1119 Hietd HAH
(exclusive display rights)& HiF=A JFdct. WAL ‘T AZES o]
Y(framing)do 24, A7t AZES FoA 31 @lol(impermissibly) HAIR
ok 2tal WASHHA], Perfect 10 BES AR, at *10). “F=21 2, [¥1e
YA El= AREAZE [ aL9]] E-l=0f HJZS 4= A Sh= FAE AT TZ 85t of
Yk, [9a9]] Fdl=7F 2H419) F'l=Ql AA Y #Al(displayed) ot = +
A, HYZ Perfect 10 WA AAB/AE FEFId. at *11). EFF th31} Zo]

AFFT: “Perfect 10 TAo| A&HALS] 2= Ao et viers] dHE fst
=4 Qo] AHEQ] AA| Af(actual possession)E T42E Q70F W= 3 HY
< A9 AFed] Faydol A5c] widt . AZREHY FA(text)E A=
A

A 275 A9 AAzHe R A = “"%(J

4) B olF nurt AA ZAle HAFEH ou|AE HFEE FSS FTYHA AT (summary
judgment)& A&t
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1. F3 gt g<H(DISCUSSION)

w39 L it 25 Wk JAHE olu] BeH 93 @ 4671
2 AP g AAe B A=A FHY B2

et ma= (do]Ro] Bt AR &3t FA|(seamless presentation)o®
%—TL Stal) AREAPIA Abxlo]l EA5kaL Sl AI3A AHE ST £ LS Td

AL
Eéoi(mstructlonS)% l%’i‘iq TP gao] B=w, s gPgois Al
"E FAdot= A2 ofYtt milE Perfect 10 ¥
Y Z(settled law) 2= o] AF19] AitE ZAdof Fhrhal

rE ol

<]

7‘%—4 /\1315]]./:_127} =
Fe

dil= 1) AHEIAEES AE5tH A2t 4@94 E243 EA(text)oll LAISHA &= 2
7t AYstaL 2) AWEAET) Perfect 10 WA 22 AL E= ARAPL oR|AE
HA|(display)stZ] 9Is 2JA]4 3 (Vohtlonal action)Z FgF F-2o o] FFst
(rightfully) Z-8Hct SA|2e, 7]} Zo] AHEA7} o] A& “HAl(display)”
St7] fIet A5 FSHA] ¥ BRole FAdstivta gttt 91t Farcl(amic
)9 o]Zlo] YAoEo] golAA H-GS AESH= JMEBE “A|A"Sto], “F7F &
Zhof] FAtsh=H 2ot AdS E2 FAARRE
AMHEAES ZR s Aesh=
ZQl(devastating)” AAA JFS & Aozt HIIITHECFE No. 145-1 at 4).

Mol fae] ettt Aol golgt 1of(plain language), AlHS ST
st= 4% Y ¢ o]F9 Y e|(Supreme Court jurisprudence)= ©JH]A]
=24 fA B &R7F AZE™EO ] YioflA XV““.% AATHEA RS A
SHES Sk fA(rule)oll Hiet ZAE AlBsHA d=th. Ad7E HYE Perfect 10
A7} o] AbA Atolof] Q3 AFAALY] Apo|(factual distinctions)”F Yk H 59
ot 1Eoto] A2 Aes] FaH o] AMEAET AZEEY ARt HES
A=, 7oA = A&

U:E

19

o

i

Ol

[e)
I % ge Aol

5) Algle]u|R](Getty Images), T=0]t]oJALR7}E S](the American Society of Media Photographers),
g A go|tojgto] A E 5] (Digital Media Licensing Association), =7 }FA7]A8 3](National Press
Photographers Association), ¥ SEu[AAAIES](North American Nature Photography
Association)= ¥Y1E XA = HAYAA (amicus brie)E AESFTHECF No. 145-1).
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A. XZHHH(The Copyright Act)

A2 A& oldol o]uAE HAl(display)stZ] 3l oln| A9 Af7t Hast
ol ohA] et AAIR, ¥ 543 EA(language) KT A3lE AA gt A
10129] o= ol& £93] staL ot AA, A2E2 3704 22 (publicly) HAI%
o} $h2 ‘ol A} FAo] 2Jsle]... 21 AZE AA(display)E..$AsE AL
Sjuletth(ml= A&y A101=%). AA(display)g SAldt &2 "golvt &ol &
iﬂh BEE HolMA o] £AT & =S oWt AAY £l oJste] dEsh=

olttid. (& F7h). FA 4L @A LHBAY Bl ALE” A& vl
E’ri F7HH o2 AoJErkid). o7 23] FHAH 282 FHom AAH U

o710l A, WaLe] PAREE oluAE “FAI"SH] i) HSHer 2AE HYH

o7t Alsst 22 A&A(declaration)E HESHA o] & HojEr}, 11l ofju|qH

(Heavy.com)¥] 3%

F

AUAZZEH ER(SneakerReporter Tweet)g bi=(embed)dt’| lal, SHIHAS EXH
(Twitten2 0|53 AUAZIZH ESIQ| AH0|X|FA(URL) Heavy.com2 SAISH OHg, Y=
I A(WordPress)UA Xi&Sot= HIZ AME7+s8Hout of the box) 2EI= 27|52 AHE6HH
SH[ZE ZIAILHO ALAZ|ZEH ES UHHEINC

(ECF No. 130, Nobel Decl. 9 5.).

11 BAH FE@E=(Boston Herald= “E9E HTML 0|7t 23td £21/7]
Al & 3 &2 B9 (ECF No. 137, Emond Decl. 9| 16.)

13 © ¥ Z=(The Big Lead)x= “HEHd ES(RealBobManningTweet)2]
URLS CMS[E"= &) AAH content management system] YH|=(embed)
H ZH= FE(filed)oll YESHH o] URLe] ¥l F=of A= HZ= 7]ALY]
HTML FE9 dX7} Heth "= HYAY A&AE AEFHECF No. 127, Lisk
Decl. 9 7.).

T3 7F(Gannett)2 FAPEO] tadt Zo] At A E Al
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2 AR

LHZ} BreF MI3Q AL EQIE(Twitter) 22 ALO|EO AAISH = HE oliig BHOIXof &
Al(display)stl 2CHH, '—fE MZIE MoK $ae JZA & + ACL L= A0l L2
(appeared) E®IE| HO|X| URL E3E Zalohs F7H8 S L2 HTMLZE Z&AI7|7(2

of# 2 Ao,

(ECF No. 126, Hiland Decl. 9| 6) (2= =7}).

(transmission)

L L

mEbA 2= w39l ZR7E ARle] wo B 4 =S ARIE A
St dh= A (process)= A& A8 A=4A 225 AT A
AFH ez ol @uo|A 9] HA HAle] ZEE EIAZ]= FHoll 23 olFoiF
o ek, gugelth. A= olsishAtE, ESlE AHl=st] fis) Zad &
(step)= =aLe] HAC|EOA =Tt o]t TAl(step)= &8 (process)e 7/t
o} AzEHO Holgt Aoi(plain language):= © oS Q7oA Gheth

AAR, ol FollA =3t wiet o], AZER Y| YRS “HAIE.. 5= 01
A7 AL AEEe 4249 BE WHE ZESHeSs JePyd A IE
“olux|7} off WH(AIE 01, AFFE Al2=)el fsf o FaolM e drt Eﬂwoﬂ
A $AEe A9 AAEY Fa7h 8L - Ak AFsH1E FTHH.R. Rep.
94-1476, 64, 70 (1970)). “HE A7 9 @AM A7} SANY Exe 7|8 $E2
2.3 4248 9. 2= A AAY EHJ?%" 7

FlO o[-}

H7HRIANA AAFA olw|A] M2 &3
Al & S A& AR JEE 5 A TEZITdlEe] BEE 1976E JiARM 5
= Al tigt 7]1EH(basic right of public exhibition)’0] BRs}ctal FH A2}
BH(Register of Copyrights)®] A1 Tt AE2 o] QoH(H. Comm. AFHEYE, 89t
HE, 7N A2HEE Ao v AEH AR it A2-AEG ] HSEIA:
1965 7HgHet, 25% (Comm. 19659 1))

a7, HYS AZEHe Etext) B 4 oHoAx o|n|Z|9] &8 Af
7 ol HA4 AAl9] Qlo] "4 81YE UEdle AlE & 4 gl

B. 02]2(Aereo)| Hsk

geol, AL o EACI XA UAXE, ofHle(Aereo) WA WA
(language) folsith. MyHoR, Mo WAL ofe oAt 18] 7144 Afolo|
Aol AAL Walof ks Ad(notion)S WAT, B, AEA HES SR
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oJRIL oflF| e AAl= Ak Aol o A4 PE(volitional act)o] U=
T EFSHL, og At 39S AT WA o] ol HolA| o

g #@lo] of7| Ak FYsHA HEHrh o
=]

N
VE i)

e ARATL 2] S5 A

=&, A8 wHoA= EHYUY = YF[o gt =Ao] Qi <HEIUTE 9
2l AR o] AT A2 =AY A7 gl v = o] QAR AW 7L
W& "olHE A9 stE teto]Bof Atk Holl= ool glxint. ®hHof, o
Y RARE TAE FAISH=E 947] o] AF9] AMEARET T 54 iAol
U o2 A= Falo] Aol F StuE FAY 1 BAHE AS A9T 5
oF &9 ofye}, oge WA(TL FoAE, AREAONA Holx] ok= Tett 71&e4 A
o|7} A& A AA Stz HA4lololA= ¢ Hh= A)= ARtz d2]o] o
M sdstA A-E&H
ofj Al Aget Hie} o], RijoJARAE o7}
olg] FA(curatorial process)ol FAAGH, NG 2

=
‘adY, olelot EZH2s AUy gobrhs UL U o8 FAL
]

=)

2 i
B
(e} lNl
2
&
gl
o
o

C. Perfect 10 IH|

HY2 F 7K o] fE m119] Perfect 10 HES] AHEAE 28 348 AHeI)
AR, Y2 Perfect 10 ©Eo] AzHdR 9] AAAS estA sttt Hloll 919

#olc}, 9lofA] St uler Zol, MULS AL WalsHs oln] o) RS 295
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re
()
[
D
€0,
|2
)
g
<
(@]

Zo] ol AAIsH7] g AARAolg= A WY Edolv AW
history)ollAl "2 5HA] ET_"}E]’ Iy A9 Aed] FAHES] A0 BEH HAH
= oJH|A| 9] "ARE"(AREZ 1 AHo] AE ZAolthE ME=Ao] et 2= U
HEe wdo] “A106x (5)T9 HMAHEE A106x (1)59 EAECE X
YA A Perfect 10 II, 508 F.3d at 1161). 184 AMY, IA

< A Aol opdEhs H 7] gAE Aot |
oA g2 HAE AT A€ S0, Al110x (5)§
AeflM= “aFF7t EE 2 Ee BAEE ZEE 7HALA o)A &7
e 771 A8 Ae 2t U2 Fdol A WAITHH.R. Rep. No. 94-1476
at 87 (1976)). 24 D HEE A AL ARRS TEAY AFsh= Ao] ozt
not)= A= E:F"O]'—T—’- olg|gt Aldo] HMAZE "astths A2 o|n|AE HAEH]

=4, AL o]A o] M2 FESHA sAste Aol EA|EE, w1t st o4lE=
ojlujx|9] ¢4 Ao 2HE HFHA FHASHA 4 =] =(broadly-construed)
MHHAEE ou|sh= A2 =% Perfect 10 ”& 45 SfAste Ae7tA] & Yol &2
SHAl= 2=t 2319, Perfect 10 W22 F 7] A, a7t FA AAS 237
U= AR AREARZE o]m[ A& HA[SH| Ao o|u|A] & st A54<Q A
Ch= ARl o3 o] 23t FH fIet dfj4lo] A HSHA| =, HIHASHA| & ith= A2 o
2 A5 dEFth

Perfect 10 WA, F+23 &2
SobA|= EAITE, ARPHYSY] o HS

e

240 gt '5]1%WF Abao] 93 374] = 3ch
= = ‘M Qlixlo] A3AF AAlo|Eo] AAF=
YA (in-line l1nk1ng)0}ﬂb} o]y (framing)oh= A

AzA H3) FA2E

of thet AW AYL Rkt WAL %A T Eoleka BgrhPerfect 10 1, 416
F. Supp. 2d at 844 (2& 271). LS ALA “ABAL U5t AR g £ 4
A Fe £ YEE o MQle the Ao s AWANE FAHAE THTd. (T
Z 27D)..." F2AA, A9 AP FARLL el AL FAddo] Azt
& At oA HTE FAsHE g W] AT ALARS) wg vt et
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kd
=}
_°|l',
5=
>
‘

i
gl

(statement)S AZtHPerfect 10 11, 508 F.3d at 1154).

T3t AREALY] I Perfect 10 WEOA 7P 83t AHHYS “Hud F
SHE 229k S(after clicking)” 9& =7] oWAE & ARAREO] "AI3AH PAle]
Eo] A4 AZ(direct connection)o] ¥oigt AL AH4lo] EEI= AFof o] QA
sty ety WA cH(Perfect 10 1, 416 F. Supp. 2d at 843).

& 599 BHA, o]t Atol= wlY- 525t} Perfect 10 WAOA, 29 4
AN MHIAE AFPAL D0 Qlste] AMEA: 29 A Y(assistacnce)=
ol fuo] oA Fuo]A = o]Fsttt. o] A AREAE & A (full color) ©]F]
Ag 8FstE, e, SEYstEAl ol AFHARE 71T AL Sl EEE oFAE 3|
ol A = EETY YARIEE o= A 290 ZA gt 119 PA|ES}
H sk o, 2 AMAZ(Google Search Engine)?] EAT} AH|A AFRA7} F 3t
A A P (volitional act)> & tF FHT AHLH T3 & olETh

QOFsIAH, HEL 7|4 MHEIAEE HE51A] Y=t} ol= o] AlY FAH

Ao A EskA] grow o] AZtslr| 2 AREH e B HAsH EAE
T2 A= ) mEtAd AHEAEE o7 EAIE FH(control)sHA] &l -
A= QF FHot

Hile o714 FazoA FEtt #22 WeEle Aol "9 Y sl dAd 3
S u]E £ Aoy FAFHHECE No. 121, Defs.” Mem. of Law in Supp. at 35
(Perfect 10 1, 426 F. Supp. 2d at 840 91-8)). T HAHZAXE(amici)0> o
71014 AHEIAES HHSHA| = A "FAo| et TP FASHA HIAA, &
27F &L e AHUS 5] v Zolv el F gt
HY2 o] 249 Axprt 18t AAtt AaE 2l HA] gh=tt. g4l35], o]
<

A(issue)t WA AAo] et obE A B S-S FR

-
ook

6) B39 A5 st vjg ] Al AR TE2Ejo] AH(Electronic Frontier Foundation)?} B Y2+
o] S A o|&t ALAARIl HEY PR (Public Knowledge)= M JHAA(ECF No. 143-1DE Al
23t (19 g FA I (Summary Judgment)?] 18-S AR5 AR} ZTEE o] ok 9 HEL
g2jR] 9] AP AA)
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T WA vt AHA Ao oA E AXHE ©f A9 o|nAE FF I
(public domain)ol EIFHOo=Z JIAFE=A ofFo] TS Pt ZH(genuine
questions)®] At AAZ, B2 Azdo|A ol dAet 5170 tigt AHY EA(factual
questions)7t & = Aot ESE Hi¢- ARt Aol &GH, HAE WYL A&
H(Digital Millennium Copyright Act)d2e] H, A3sfo that Esfuiid2
Algto] At

QoFEHE, oglH =T olfE, WES MY AR FAAW AFES /1745
Aol 9% oaAue gt

=S
OJAtol| A AA|SH o] 82 HI19] dXH RARTL 7|Zt=t) HAL Y319] YK oF
AR Qlgstet, HY A7|= HAAALASEA A1195(ECF No. 119)°] 242 52
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