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3) Bradley C. Rosen, Esq., Libel and slander defined, § 3, 104 Am. Jur. Proof of Facts 3d 221
(Originally published in 2008) (December 2020 Update).
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4) W. Prosser, Handbook of the Law of Torts §112 (4th ed. 1971) (hereinafter “Prosser”).

5) Gertz v. Robert Welch, Inc., 418 U.S. 323, 349 (1974).

6) Prosser, supra note, at §112, at 762.

7) Id. B#&291 EH(defamatory statement)©] HE], §2AH J
¥a19] FFolut A Y] FAFS A= Aol I AAR A1 9]"?} ‘:501@]5‘:—53943 QIgk —‘/‘_‘-OHHH”“L—rL
9] AE AT 4= A} (Id. at 763).

8) Id. at 760-61.

9) Cantrell v. Forest City Publishing Co., 419 U.S. 245, 251-52 (1974); Gertz, at 418 U.S. at 373;
Prosser, supra note, at §112, at 772.
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10) Note, Punitive Damages in Defamation Litigation: A Clear and Present Danger to Freedom
of Speech, 64 Yale LJ. 610, 614, n. 28 (1955)hereinafter “Punitive Damages”); Note,
Developments in the Law-Damages, 1935-1947, 61 Harv. L. Rev. 113, 120 (1947) (hereinafter
“Developments”).

11) E.g., Goldwater v. Ginzburg, 414 F.2d 324. 340 (2d Cir. 1969). cert. denied, 396 U.S. 1049
(1970) (1 2919 ABH &l A4t Ab).

12) E.g., Newspaper Publishing Corp. v. Burke, 216 Va. 800, 805, 224 S.E 2d 132. 136 (1976)
(HAEZA &afjufaale glas AHA LafuAale 100008291 AHD); Garza v. San Antonio Light,
531 S.W.2d 926, 927 (Tex. Civ. App. 1975) (ZRk&ES Ao tisiA= 00112 AA|A &af Ao tisfiAl
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Agslolo] M5 i A AZHA] L B9l ulAlo] Haa] Lafuoon
uh gelo] MRS AN ARl Eseh0

dutA o= &Eefjuiidol= + 7HA] F@0] EAR St AE A &t
(compensatory damages)°|il TE st AEA &9 (punitive
damages)olth. AEA &ALl Y17} u19] HPYE o] {2 e 1A
2Rl &sfo]l thsto] FA|SIA} Sk Ao|th15) A Eofuli2 AR
AL 7H = A= HAREC] a1 HarE sty Fefe] S JAlstH
12} sk AFHQl HE o 24 AESithie wao] HIYLrt 53] BlidreAd
o] th= AZ HeotA st7] flstd AA msiE Ziste] AHstes 4|14
O & QK ZAoth17) il W] F=E o] AFgshes A2 EEZ0E AR

= 25,0002 HAgE w49 HZE); Kent v. City of Buffalo, 61 Misc. 2d 142, 144, 304
N.Y.S.Zd 949, 952 (Sup. Ct. 1969); Tunnell v. Edwardsville Intelligencer, Inc., 99 Ill. App.
2d 1, 9-10. 241 N.E.2d 28, 32 (1968), cert. denied, 397 U.S. 1021 (1970).

13) E.g., Crowell-Collier Publishing Co. v. Caldwell, 170 F.2d 941. 944 (5th Cir. 1948);
Thompson v. Mutual Ben. Health & Acc. Ass'n. 83 F. Supp. 656, 661 (N.D. lowa 1949).

14) See Goldwater v. Ginzburg, 414 F.2d 324, 340 (2d Cir. 1969), cert. denied, 396 U.S. 1049
(1970); Saunders Hardware Five and Ten, Inc. v. Low, 307 So. 2d 893, 894 (Fla. Dist. Ct.
App. 1974) (per curiam); Dalton v. Meister, 52 Wis. 2d 173, 179-80, 188 N.W.2d 494, 497-98
(1971), cert. denied, 405 U.S. 934 (1972) (B84 &aufddoz= 75,000 82 181 £919
AZ glo] MEF &ofjujdd2 75,000 @32 HZSE AH). See also AG-Chem Equip. Co. v.
Hanh, Inc., 480 F.2d 482, 491-92 (8th Cir. 1973).

15) Cooper Industries, Inc. v. Leatherman Tool Group, Inc., 532 U.S. 424, 432, 121 S. Ct. 1678,
1683, 149 L. Ed. 2d 674, 58 U.S.P.Q.2d 1641, 01 (2001)(Restatement Second, Torts § 903,
pp. 453 to 454 (1979)% <1-&3t AK); Pacific Mut. Life Ins. Co. v. Haslip, 499 U.S. 1, 54,
111 S. Ct. 1032, 113 L. Ed. 2d 1, 18 Media L. Rep. (BNA) 1753 (1991) (O'CONNOR, <]
gt o)),

16) Rosen, Punitive damages defined, supra note, at § 7.

17) Cooper Industries, Inc. v. Leatherman Tool Group, Inc., 532 U.S. 424, 432, 121 S. Ct. 1678,
1683, 149 L. Ed. 2d 674, 58 U.S.P.Q.2d 1641, 01 (2001)[Pacific Mut. Life Ins. Co. v. Haslip,
499 US. 1, 111 S. Ct. 1032, 113 L. Ed. 2d 1, 18 Media L. Rep. (BNA) 1753 (1991)& &
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(O'CONNOR i #9] vithoj)].

18) Cooper Industries, Inc. v. Leatherman Tool Group, Inc., 532 U.S. 424, 432, 121 S. Ct. 1678,
1683, 149 L. Ed. 2d 674, 58 U.S.P.Q.2d 1641, 01 (2001) (Pacific Mut. Life Ins. Co. v. Haslip,
499 US. 1,19, 111 S. Ct. 1032, 113 L. Ed. 2d 1, 18 Media L. Rep. (BNA) 1753 (1991)7} Gertz
v. Robert Welch, Inc., 418 U.S. 323, 350, 94 S. Ct. 2997, 41 L. Ed. 2d 789, 1 Media L. Rep.
(BNA) 1633 (19749 ?18).

19) State Farm Mut. Auto. Ins. Co. v. Campbell, 538 U.S. 408, 419, 123 S. Ct. 1513, 1521, 155
L. Ed. 2d 585, Prod. Liab. Rep. (CCH) P 16805, 60 Fed. R. Evid. Serv. 1349, 1 A.LR. Fed.
2d 739 (2003) [BMW of North America, Inc. v. Gore, 517 U.S. 559, 575, 116 S. Ct. 1589,
134 L. Ed. 2d 809 (1996)5 <141.

20) Rosen, supra note, at § 7.




ASstofoF k. 121

(3) ML} o)<l P (malicious conduct) = WILe] w]EH 1190
ofgt Yo FARA(wanton conduct)”t YSE U= w2 Aol w2t
A o] SoiE sHA 2 & Avhe widld WIS HAIE Hotok
shc}21)22)

A AR AR dste] WA e 252 dAHY Lo 9fsto]
TeEte He gAstolor 2y mEbA mal 59 Be(faul)zde HWEH
Al A FAoA gollRlE 2 Al gt Mie) Aol A gL FSHA
opustTh 83 Esfeidel Eﬂc’ﬂ-rﬂ—i‘— 5:%01]/\1 A7 73l Ha B9
0*9}51 gAl tiet 242 AxF E3fuiido] F7d e F32 =AY &

C}a

459 5 W A BAG ST HAE 245 4o ol
7 A Bt 2504 Dust Felgleo] Az 2912 UL Ao
3 AE3S U5 Ao] A7EA ofgiths A 7_93.01 ol
Sege Brehe Ane Aud sapiade] dazd

SfofoF 9k, AT T3 PAALL Ol 2 FAT ol BE £
Solstofof gt Tt i Adsfuiaale ofejet st

258 SEstr]o] 293 AA 1ldf(actual harm)e} 5LAIS

‘3
B

o 2
Fu & o ofN P ox P

"

(QH

e 12 oN

iz
rﬂz

i)
rr

rr nllo
13
i

>
W
rlr rl
N,
N

™

A

ot
o

21) John J. Kircher and Christine M. Wiseman, Remedies available for defamation-Punitive
damages, 1 Punitive Damages: Law and Prac. 2d § 13:15 (2020 ed.).

22) McMormick, Handbook on the Law of Damages § 118 at 431, 432 (1935); +& 39 3%,
Stern v. Cosby, 645 F.Supp.2d 258, 37 Media L. Rep. (BNA) 2288, 54 A.LR. 6th 725 (SD.N.Y.
2009) (FEFHES 285 Al AAE 9] 84S 5 5}3 Ao 2= BafioR Qg AEE &4
i @74 S5 ofysi); kAfEEelL F29] 79, Hien Nguyen v. Taylor, 219 N.C.App.
1, 723 S.E.2d 551 (2012).

23) Casella v. Equifax Credit Information Services, 56 F.3d 469 (2d Cir. 1995). A-8-E 147} ©d
Aol Fgoh= TRl AESE A ofdstEgte AEA &ofuidE IET 4 ok

24) 19J9} IS xFolE oot

25) See also Dow v. Terramara, Inc., 1992 WL 403093 (D. Kan. 1992); See also Southern Bell
Tel. and Tel. Co. v. Coastal Transmission Service, Inc., 167 Ga. App. 611, 307 S.E.2d 83
(1983); Hien Nguyen v. Taylor, 723 S.E.2d 551 (N.C. Ct. App. 2012); Gosden v. Louis, 116
Ohio App. 3d 195, 687 N.E.2d 481, 492 (9th Dist. Summit County 1996).

_9_



=
o
o
ok
o
zQ,
fr
>
;Y
i)
%
N
—|—l
Md
)
2
1o
ot
oH,
e}
ﬂ

o
& 1 ANERY 2T 240 stel FEU: A4S
Bz sto] 137 3 A0 HeIth2® o] o3t Belgl(landen 02 9l

26) See, e.g., Khawar v. Globe Intern., Inc., 19 Cal. 4th 254, 19 Cal. 4th 1073a, 79 Cal. Rptr.
2d 178, 965 P.2d 696, 26 Media L. Rep. (BNA) 2505 (1998), as modified, (Dec. 22, 1998);
The Fireworks Restoration Co., LLC v. Hosto, 371 S.W.3d 83, 40 Media L. Rep. (BNA) 1914
(Mo. Ct. App. E.D. 2012), reh’g and/or transfer denied, (June 28, 2012) and transfer denied,
(Aug. 14, 2012).

27) Utz v. Stovall, 2013-Ohio-4299, 2013 WL 5444546 (Ohio Ct. App. 11th Dist. Portage County
2013), appeal not allowed, 2014-Ohio-889 (Ohio 2014); Intercity Maintenance Co. v. Local
254, Service Employees Intern. Union AFL-CIO, 241 F.3d 82, 166 L.RR.M. (BNA) 2656, 142
Lab. Cas. (CCH) P 10923, 94 A.L.R.5th 667 (1st Cir. 2001); See also Emerson v. Garner, 732
S.W.2d 613 (Tenn. Ct. App. 1987), permission to appeal denied (1987); Hancock v. Variyam,
400 S.W.3d 59, 71 (Tex. 2013); Anderson v. Alcus, 42 S.W.2d 294 (Tex. Civ. App. Beaumont
1931); Lent v. Huntoon, 143 Vt. 539, 470 A.2d 1162, 9 Media L. Rep. (BNA) 2547 (1983).

28) Utz v. Stovall, 2013-Ohio-4299, 2013 WL 5444546 (Ohio Ct. App. 11th Dist. Portage County
2013), appeal not allowed, 2014-Ohio-889 (Ohio 2014); Intercity Maintenance Co. v. Local
254, Service Employees Intern. Union AFL-CIO, 241 F.3d 82, 166 L.R.R.M. (BNA) 2656, 142
Lab. Cas. (CCH) P 10923, 94 A.L.R.5th 667 (1st Cir. 2001); Emerson v. Garner, 732 S.W.2d
613 (Tenn. Ct. App. 1987), permission to appeal denied (1987). Hancock v. Variyam, 400
S.W.3d 59, 71 (Tex. 2013); Anderson v. Alcus, 42 S.W.2d 294 (Tex. Civ. App. Beaumont
1931); Lent v. Huntoon, 143 Vt. 539, 470 A.2d 1162, 9 Media L. Rep. (BNA) 2547 (1983);
Manale v. City of New Orleans, Dept. of Police, 673 F.2d 122 (5th Cir. 1982); Mid-America
Food Service, Inc. v. ARA Services, Inc., 578 F.2d 691 (8th Cir. 1978); Johnson Pub. Co.
v. Davis, 271 Ala. 474, 124 So. 2d 441 (1960); Vingi v. Lisianski Packing Co., 6 Alaska 182,
1919 WL 215 (Terr. Alaska 1919); Contento v. Mitchell, 28 Cal. App. 3d 356, 104 Cal. Rptr.
591 (1st Dist. 1972); Kendall v. Lively, 94 Colo. 483, 31 P.2d 343 (1934); Gannett Co., Inc.
v. Kanaga, 750 A.2d 1174, 1184, 29 Media L. Rep. (BNA) 1697 (Del. 2000); Saunders
Hardware Five & Ten, Inc. v. Low, 307 So. 2d 893 (Fla. 3d DCA 1974); Randall Dairy Co.
v. Pevely Dairy Co., 291 Ill. App. 380, 9 N.E.2d 657 (4th Dist. 1937); Guard v. Risk, 11 Ind.
156, 1858 WL 4110 (1858); Manning v. Meade, 180 Iowa 932, 164 N.W. 113 (1917);
Columbia Sussex Corp., Inc. v. Hay, 627 S.W.2d 270, 7 Media L. Rep. (BNA) 2424 (Ky. Ct.
App. 1981); International Broth. of Elec. Workers, Local 1805, AFL-CIO v. Mayo, 281 Md.
475, 379 A.2d 1223, 97 LRR.M. (BNA) 2053, 83 Lab. Cas. (CCH) P 55111 (1977). But see
Shabazz v. Bob Evans Farms, Inc., 163 Md. App. 602, 881 A.2d 1212 (2005); Anderson v.
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Kammeier, 262 N.W.2d 366 (Minn. 1977); Longbehn v. Schoenrock, 727 N.W.2d 153 (Minn.
Ct. App. 2007); Priest v. Central States Fire Ins. Co., 223 Mo. App. 122, 9 S.W.2d 543 (1928);
Udell v. Josephson, 11 N.Y.S.2d 866 (Sup 1939); Upchurch v. Robertson, 127 N.C. 127, 37
S.E. 157 (1900); Paul v. Hearst Corp., 261 E. Supp. 2d 303 (M.D. Pa. 2002) (Hl&=]o]yo}

2 283t AH); Fitchette v. Sumter Hardwood Co., 145 S.C. 53, 142 S.E. 828 (1928); Ohva
v. Davila, 373 S.W.3d 94 (Tex. App. San Antonio 2011), reh’g overruled, (Feb. 24, 2012) and
review denied, (July 13, 2012); Ramsay v. Harrison, 119 Va. 682, 89 S.E. 977 (1916); JTH
Tax, Inc. v. Grabert, 8 F. Supp. 3d 731 (E.D. Va. 2014);

29) Levine v. CMP Publications, Inc., 738 F.2d 660, 10 Media L. Rep. (BNA) 2337 (5th Cir. 1984);
Skakel v. Grace, 5 F. Supp. 3d 199, 42 Media L. Rep. (BNA) 1437 (D. Conn. 2014);
Jeffries Avlon, Inc. v. Gallagher, 149 Misc. 2d 552, 567 N.Y.S.2d 339 (Sup 1991); Shearson
Lehman Hutton, Inc. v. Tucker, 806 S.W.2d 914 (Tex. App. Corpus Christi 1991), writ
dismissed w.o.j., (Oct. 23, 1991); Kneebinding, Inc. v. Howell, 2018 VT 101, 201 A.3d 326
(Vt. 2018).

30) Comment, Punitive Damages Under Federal Statutes: A Functional Analysis, 60 Calif. L. Rev.
191, 192 (1972) [hereinafter cited as Federal Statutes]; see Developments, supra note, at 119-20.

31) See Curtis Publishing Co. v. Butts, 388 U.S. 130, 159 (1967) (plurality opinion) (citing Day
v. Woodworth, 54 U.S. (13 How.) 363, 370-71 (1851)).
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32) Rosenbloom v. Metromedia, Inc., 403 U.S. 29, 73-76 (1971) (Harlan, J.9] B9 A).

33) Note, Punitive Damages and Libel Law, 98 Har. L. Rev. 847, 849-50 (Feb. 1985).

34) Nicholas J. Jollymore, The Constitutionality of Punitive Damages in Libel Actions, Fordham
Law Review, Vol. 45, Issue 7, at p. 1386, n. 7 (1977).

35) See Federal Statutes, supra note, at 214-215.

36) See Washington Post Co. v. Keogh, 365 F.2d 965, 968 (D.C Cir. 1966), cert. denied, 385
U.S. 1011 (1967); Maheu v. Hughes Tool Co., 384 F. Supp. 166, 170 (C.D. Cal. 1974); cf.
Rosenbloom v. Metromedia, Inc., 403 U.S. 29, 84-85 (1971) (Marshall, J.9] =t #)

37) Fopay v. Noveroske, 31 111. App. 3d 182, 199-201, 334 N.E.2d 79, 93-95 (1975); Peisner
v. Detroit Free Press, 68 Mich. App. 360, 368, 242 N.W.2d 775, 779 (1976); Neigel v.
Seaboard Fin. Co., 68 N.J. Super. 542, 555, 173 A.2d 300, 307 (1961).

38) Roemer v. Retail Credit Co., 44 Cal. App. 3d 926, 937 & n.5, 119 Cal. Rptr. 82, 89 & n.5
(Ist Dist. 1975).

39) Note, Constitutionality of the Law of Criminal Libel, 52 Colum. L. Rev. 521, 533 (1952);
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ot HIrE HiAoNA T3t EsfEld 5lo1E B9l SHARY 9
2 AT AlRstollAE 5182 4 ot Dl F5HiTh4D
4749 TS tiwste] o4 A/dt Harlan -2 E9] HEH
Hjgo] AR o g A-gslr|ole= HiF ARl 5o AEA &sfjEi/do] A
= A3 ZAQ1 Qo] Bo] tigt o
9] 42 WolEolA] oY 53 t.42)
Harlan S 4] Efu/ddo] digh 5414 T 1 919 AR
SgHo] Bt HES B5to] 29 AR Asfiof gk Attt He ol
A Aot et 43) Harlan S &3
Ao g A& AFY7|Ee s e HAE A ﬁﬁo}ﬁﬂol -9-?3}7‘] 0}‘4*‘3‘4‘
I AEYFTH4D SEARE Buttse A
A Eofud 51 E ARG 7Lt AR th45) Marshall o3

)
)
b
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&
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rlr
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AV
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cf. Speiser v. Randall, 357 U.S. 513, 518-19 (1958).

40) 388 U.S. 130 (1967).

41) Id. at 159.

42) 1d. at 161.

43) 1d. at 160.

44) 1d. at 160.

45) A Eofjui Y B2 tha] F AREolA] w71 i) See Letter Carriers Local 496 v. Austin,
418 U.S. 264, 269 (1974) ($45,000); Rosenbloom v. Metromedia, Inc., 403 U.S. 29, 40 (1971)
($250,000). 1 8] 137 AHHollA <ofiuliid B2 o= 9lout Safjuldao] JZo] HE A1 A
2] ol AHZQl Z191A] ojiE EX5IXA] olYslHLt. See Gertz v. Robert Welch, Inc., 418
U.S. 323, 329 (1974)($50,000); Monitor Patriot Co. v. Roy, 401 U.S. 265, 270 (1971) ($20,000);
St. Amant v. Thompson, 390 U.S. 727, 729 (1968) ($5,000); Beckley Newspapers Corp. v.
Hanks, 389 U.S. 81 (1967) (per curiam) ($5,000): Rosenblatt v. Baer, 383 U.S. 75, 94 (1966)
($31,500); Henry v. Collins, 380 U.S. 356 (1965) (per curiam); New York Times Co. v.
Sullivan, 376 U.S. 254, 256 (1964) ($500,000); Barr v. Matteo, 360 U.S. 564 (1959);
Washington Post Co. v. Chaloner, 250 U.S. 290, 293 (1919) ($10,000); Baker v. Warner, 231
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AS YRt 8y Z=A14of 250,0008 82 =09 AT, Marshall THAF
= YA &g 5lofQ] AHeA ZAE AR50l E5-E5ttal 155t
A48 Marshall I S26HA] <= iAo A ©]-&7Fs3r Hxgt iAo
509l 2= BAX R & UiA oA AL ARER S5 AAISt] 7
A A2 AMS AL Aot THSI]IH49)

%3t Marshall -2 A2 &sfjaiio] wiAoA H7g-s2]o]aL 217] ¢l
+ A Ak =75 Fofoke Aolgtal AAISHATHS0 Gertz v. Robert
Welch, IncAFA5 DA A HAL New York Times AFACNA AHA &35
HAY 9179 87408 HAJRE “AA etl(actual malice) & US| SotH &
oj& FRlo] opd ARRIo] FARRL LRl AFofA] A &S Yozt
TAI5HATS2) o] A2 Q17| Qi AAA Asflo] HFste FHAI7t Hd e

U.S. 588, 591 (1913) ($10,000); Washington Gas Light Co. v. Lansden, 172 U.S. 534, 535
(1899) ($12,500); Vogel v. Gruaz, 110 U.S. 311 (1884) (slander) ($6,000); Philadelphia, W.
& B. RR. v. Quigley, 62 U.S. 202, 213-14 (1858).

t%0], Pickford v. Talbott AFA [211 U.S. 199, 204 (1908)l°f14] AFHHLL 850022 9] WA
Q&5 ot 1 &ofjuiidalel dZo] AXARI AR ol AEAQ] AIRAE EH5HA] ofH sk
ot 91 & HIAPE A SofuiidS HTSHIATE T ARolA A A Efufidoll thet =251A]
olY3titt [See id. at 208-091.

46) 403 U.S. 29 (1971).

47) 1d. at 84. A2 &ofjaido] EAR ] gt G4k AAE Yol ook 47171 ot R
Phelps & E. Hamilton, Libel 358 (1966)].

48) 403 U.S. at 83 (FH9]=).

49) 1d. sHAgh Aol o2 HTES e ARAoA AEE &g Hdoleta Adsks A
AT Rk sHH 152 AEH Edujido] AR P og A 7HXE 7HA 2 ik AZHg7] wiEoltt.
A, Gertz AbdOlA QR A2 A2 Eofjulido]l Ydol2tal TASIAAT A Eofjulide]
ARA 7152 AQI5l9t). See Gertz v. Robert Welch, Inc., 418 U.S. 323, 350 (1974).

50) 403 U.S. at 84 (RIi9]2).

51) 418 U.S. 323 (1974).

52) 1d.
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Adfe]l 28-S AgH o= A|Afot= HIHS vi4lolA Fost= Aol=tar |
A &t sloE 17]51}lH55)
Gertz/\}ﬂoﬂf\ﬂ AYHH LS oldFF B4 A&t LA Gertz A
oA A AL Bl Aol A AR o Hax= &F
of FF= vIA7] wiZel] AHA HARE St AsiAe BeErHET 7Y
o]9l(compelling state interest)ol] 23] SErzAE]ojol Fith= M-S 52151
o}, A 92 FleE gatol ths| AlRIofA Bidgell qlof FHQ] o]elo] o]
23t shE J3stolr|o] SEolthal wekstieh.50) SEA|TE o ARQtoflA| Tgul
32 Wil ATES?) Gertz AR A Eofulido] £oiE i3l

o)

o N
32

N

=

=

>

flo
rP> ~

¢
o]

l
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o

—(:)——]- H ‘LQ.‘ o=
N0l FHO olofite dHor Fdt FFof Z]ofRbthal WAISIAT. WA
ALHHYE2 Hoj% New York Times AFAS] 7|&0] S5 A ofgl ARl

rH,

AR A Eafpgol 2AEH AlLEA REAF Aol 4 gt
ASHcks8) ShAle QeEUe A7k New York Times AHATHZo]
S FEIE Aol 95 Lol 3188 A o1Rel B

R =21

shgely] gete] W wele 7129t
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-
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53) Id. at 326.

54) Id. at 329.

55) Id. at 350.

56) Id. at 341.

57) See Time, Inc. v. Firestone, 424 U.S. 448. 465 (1976) (Powell tfH=O] ¥49A); Gertz v,
Robert Welch, Inc., 418 U.S. 323, 341, 348-50 (1974): Linn v. Plant Guard Workers Local
114, 383 U.S. 53, 63-64 (1966); cf. Jacron Sales Co. v. Sindorf, 276 Md. 580, 589, 350 A.2d
688, 693 (1976).

58) 418 U.S. at 350.

59) Id. at 349-50.

60) Buckley v. Littell, 539 F.2d 882, 897 (2d Cir. 1976), cert. denied, 97 S. Ct. 785 (1977), Davis
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ButtsAHdA Harlan HH¥2 FE2] Esfuiide] JR¥ oz Hooperial
TASIATE SHAIRE GertzARAo|A AYHHAS FAlE FEshe 23S A
ol 2ol A SdE A ARE ATt Ao Al I

(b3

2 GertzAPdoA A A2 HsiE A2t 4= = =7t
Sk AFO] o]oo] Qitkal QIASITE6D Rosenbloom ARd9] ¥l

Harlan ti#82 ButtsARdolA Ap4lo] AR o3& %

+ 9 0|9 Bt AESHA Bl P Fsh= o] o] Het Fofof| a-EHTL
A|QI5HE.62)

Harlan 9T New York Times AFAS] @ 70] F=EA| ofYsh= St 1
a1 123k Eofjuliito] Addiel e do]iix ARl WAE 7HAAL IA] of
Yot o A Allxe FE4 & sloE |48 d2WRH
SHA9 Harlan s A4 &sfjujifo] RO R o Frof 7427}
= A9 AshE HE A= ofYstith. Harlan S -2 FA2Q1 o9
FAE JAIsH7 |0l AHEA EsfjufidHo] Y Aol Folof AlofA A
&ofjufjAde] 2asty] dzo] BE ARoA EA EsfjuAE fldolgar

s 22 AR,

ox X o

(2) EEZ(retribution)
HYo] HE-S IAR sto] AHE &ojujie] slojE YAHOoR HI5sh
7

AL BTG S FAMELS JHUBAE B WnE AEstele ojws

ol

v. Schuchat, 510 F.2d 731, 737 & n.6 (D.C. Cir. 1975).

61) 418 U.S. at 348-50. 873 &sfaido] njtjoid tisto] 7= 7|1 AE &3} ol AHZ &5
S YA oR AATOZH Gertz AHAONA AHEELS STAPE 2F9] A4 A Lot
oA W= ol oY Hrthe Harlan TS F4-& FshAHH (388 U.S. at 160).

62) Rosenbloom v. Metromedia, Inc., 403 U.S. 29, 72 n. 3 (1971).

63) But see Rosenbloom v. Metromedia, Inc., 403 U.S. 29, 73 (1971)(Harlan SH39] ¥ JA)(H
B= 598 231 QAT EE¥ o2 o vjd@dust Kok SHis Y98 Adske o]9E A R
Stk 9)4); Washington Gas Light Co. v. Lansden, 172 U.S. 534, 553 (1899) (A2 &sfjujA}
o] AGSIEAZRA AEE Q183 YoFt T AA®A); Goldwater v. Ginzburg, 414 F.2d 324,
341 (2d Cir. 1969), cert. denied, 396 U.S. 1049 (1970).
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A Lol Baks BASte) B0l F440] Jste] Mol s o
919) Zehol wlestelof sk Aol FA=o] Qlolof s BE gyt
55317 2 golof gk, olejet ool HREW A4 Lo nEg
Sfat AR Setof Sfgichos

W g
AEA S AHoR Bel HgTo R WA Fua Lo
Ape o] A 4 I A0R U5 olLjst &ae] that 5152 583}

k69 B1F ARAANA =0l T T F shiasul Aue) RS B
5] Sie) e Sl FEstEris BUThh Arks elHE 2R

o1 %7} gIek70

64) Comment, The Imposition of Punishment by Civil Courts: A Reappraisal of Punitive
Damages, 41 N.Y.UL. Rev. 1158, 1161-62 (1966) [hereinafter cited as Punishmentl;
Comment, Punitive Damages and Their Possible Application in Automobile Accident
Litigation, 46 Va. L. Rev. 1036, 1039-41 (1960).

65) Hospers, Retribution: The Ethics of Punishment, in ASSESSING THE CRIMINAL 188-89 (R.
Barnett & J. Hagel eds. 1977).

66) See McAnany, Restitution as Idea and Practice: The Retributive Process, in OFFENDER
RESTITUTION IN THEORY AND ACTION 22 and 23 (B. Galaway & J. Hudson eds. 1978).

67) Ellis, Fairness and Efficiency in the Law of Punitive Damages, 56 S. CAL. L. REV. 1, 5 and
6 (1982).

68) Ellis, supra note, at 8.

69) 125.

70) 126.
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5. BUEE A50M HEY LoliidAS 2galv| flet A

7} 9l9]

New York Times CoAFA7D W GertzAFA720| A AWtiHY9] WZo]
addl& Ho QAAMS FF o= WA }oﬂq olg|gt WA o|Hof [F-d3t
Zg@ o \:ﬂoﬂ__';”_:_x-]ol H]'O:io]],‘l- _‘:Lo] JJ:IJ—_,.d” ] ﬂ;lo‘l_o:‘l 1 X]'Z'ﬂi Uﬂ ].'S?:”
5‘:_01] SfFotH =] o HATE73) 1= Yo P hFoA F4sH] Hoto] &

= 29 S8 45T Zavt 7Y

New York Times AFAT} GertzAFA o]& Y19] QJ=Qo Aoz |
sptict

o] % A7 olF Walsle] RANIE Thea) o] Waksisict.

(@ W7t Aol Wel(Es B FANHS A

(b) W7 Ao el T 9 o

(© g TA(E= 2)o] %= A

@ Tt A A5 ForE 9

(e) Ed9 diifo] o= A 181
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71) New York Times Co. v. Sullivan, 376 U.S. 254, 84 S. Ct. 710, 11 L. Ed. 2d 686, 1 Media
L. Rep. (BNA) 1527, 95 ALR.2d 1412 (1964).

72) Gertz v. Robert Welch, Inc., 418 U.S. 323, 345, 94 S. Ct. 2997, 41 L. Ed. 2d 789, 1 Media
L. Rep. (BNA) 1633 (1974).

73) Gertz v. Robert Welch, Inc., 418 U.S. 323, 370, 94 S. Ct. 2997, 41 L. Ed. 2d 789, 1 Media
L. Rep. (BNA) 1633 (1974) (White 39| HIj]A). see generally, Faxon v. Michigan
Republican State Central Committee, 244 Mich. App. 468, 624 N.W.2d 509, 29 Media L.
Rep. (BNA) 1417, 29 Media L. Rep. (BNA) 1716 (2001).

74) Gertz v. Robert Welch, Inc., 418 U.S. 323, 370, 94 S. Ct. 2997, 41 L. Ed. 2d 789, 1 Media
L. Rep. (BNA) 1633 (1974) (White tHsi3e] witfelz).

75) 22 FolA= A&s 24 o]9d] 714l 81E T k. A EE FolA= ETAL 7]/\}
A3(retraction)?] A4 E= B2 WA Q44| otHsh= T, A, TVHOVS/\]' FEE= o=
A2 A71EE o 252 A2 4 IF (Rosen, supra note, at § 6).

76) 1d.
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St QAAMA Y] Rz A=A drojih(affirmative defense)22 A|&3H 4=

9]t} 77)

ua Eojubgotg B Sielel Ane $H A& FAE 7Y
QAN FETtoIoF k. YA S BT Aol FRT 4

o fm7} olwl §0) WAH (T Lot FEAC|H)E Zefsteirks
Molu}. Ak ol éﬁﬁﬂﬂ*J(O*U}‘% WEHQ] 47214 ofo]

ome“ é’:—ﬁHHH%QHg SESH7| flsiAl= ot 7]%@
A= frE(publication)”t o= FsiFths AMdS P5stoloF et gl
& ¥ stolA T 7HA] F8Y 2t (malice)7t EART. 11 Shf= A4 29
(constitutional malice)o]ar ©& shtes HHHA  2tel(common-law
malice)th.

AHAY 9= New York TimesAbd793 whE | =HE g orol9
FEolct AW oozt fxE IRI(EE 2)o] St d4H Q4] =
FEE IA(E= 2ol s9YS PEH 192 FAIRF d4F QXS ofn[gh
t}.80) o]= FAXHpublic official) = FA(public figure)ol tiet HA(EE=
20l tiste] SARTE AAS A7) YsiA dFE ofok = AZ m[eirhsl

A o) “war9] Aletet 57 (evil motive) = ERIS] o] thgt
1119 mjEd 9o ot F3t wiol Bl R Ugls FHE u|eitts2) Yy
ool mael faE WA(EE 2) Atele] TA«Of et ARIH wisf waH

ﬂilO r

77) 1d.

78) Restatement Second, Torts § 558 (1977); Celle v. Filipino Reporter Enterprises Inc., 209
F.3d 163, 176 (2d Cir. 2000).

79) New York Times Co. v. Sullivan, 376 U.S. 254, 84 S. Ct. 710, 11 L. Ed. 2d 686, 1 Media
L. Rep. (BNA) 1527, 95 ALR.2d 1412 (1964).

80) Gertz v. Robert Welch, Inc., 418 U.S. 323, 332, 94 S. Ct. 2997, 3003, 41 L. Ed. 2d 789, 1
Media L. Rep. (BNA) 1633 (1974).

81) Gertz v. Robert Welch, Inc., 418 U.S. 323, 342, 94 S. Ct. 2997, 3009, 41 L. Ed. 2d 789, 1
Media L. Rep. (BNA) 1633 (1974).

82) Restatement Second, Torts § 908(b) (1977).

_19_



4 etole walet ¥l Atele] Ao Het Aol FF AFH U8

. ARl

(1) 427t LSE Al
A1 1‘41'5?_} EAH] 2 (malice)®] S7= GAlIFlE AdollA 2] &5
T ES ASRTal AR ARlE v At

(7P Celle v. Filipino Reporter Enterprises Inc.AF184)

o] AbAofA 21O 4 =HolA Bt e HEVF E Y HE= AR
tisto] FoglE s e AAS A& EWE Sto] ASBARE A= Aarst
A EouididS SA= qu ATHAL TASE B it of 7)ol BEIR}

o] & o=l ARSlof A BASk= mlH o] BSAE
Ao 1 w2 FEPF Wl 2o fwdo] iz EE VAN

ATl =5t wEbA 28t 29 Ak AlEA HRQlo] siY
(ill wil)et DeH(spite)& 7HAAL A GALS] HoflA BE7He] A7t B 9
L0 g J&sh] flsto] Agstitts 2482 67| Wiol M 4l
A BEZH E AEAF ARl TigE f4le] A EefuidmdS Qs

U A ssfupele] gelAL Bttt
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E
rE
é

(4P Erickson v. Jones Street Publishers, L.L.C.AFA85)

o|EAFANA HYZ A9 tiE|lof| thigt 7|ARE A=A AlAHSH
o AMA A%55 A% (private guardian ad litem)9] HAE F|&otATtL
SHt ik sHA Sfig AlEARE ofelE 7}1131 AAfsHA A T AJN2 A
SofudE TS HEZt Q7] diZelth MY s 7IAE I SAR1S] Y

o
=

gacs

A

rla mE rifi

Mo &

83) Rosen, Malice: constitutional versus common law, supra note, at § 8.
84) 209 F.3d 163 (2d Cir. 2000)(+8 =HE F-831 AH).
85) 368 S.C. 444, 629 S.E.2d 653, 34 Media L. Rep. (BNA) 1610 (2000).
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(2) o7t UBEX| %2 Ak
Haro] Higt AZARS] oFOlE ASTHA ol Bl adolA 84 &
HIGATE 7143 Al o 2

Morsette v. “The Final Call"AFA80)0] 4] HQl o &2 X &3t AlZ7|ALo|A] AL
Zlo] ¥zH of/do] A7]H BoAlFlE AFARINA AZAR] toE A5 ] H
ot SA= AHE EuidEd S AAsh ol 5ottt TASE B Sl
AHEEA ] WEH, 11 0/4d2 dutolAt AJE7t ARRIZERI Aol JFE AL 11 7]
Aol ofslf ZE A&sof oigt v AF2 A5 A ¢ 11 e S 9
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<

—_
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86) 309 A.D.2d 249, 764 N.Y.S.2d 416, 31 Media L. Rep. (BNA) 2569 (1st Dep’t 2003), leave to
appeal dismissed, 5 N.Y.3d 756, 801 N.Y.S.2d 248, 834 N.E.2d 1258 (2005).
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87) https://www.justia.com/injury/negligence-theory/punitive-damages/ (last visit on December
11, 2020).

88) Southern Union Co. v. Irvin, 548 F.3d 1230 (9th Cir. 2008).

89) New York Times Co. v. Sullivan, 376 U.S. 254, 277, 84 S. Ct. 710, 724, 11 L. Ed. 2d 686,
1 Media L. Rep. (BNA) 1527, 95 A.LR.2d 1412 (1964).

90) Bradley C. Rosen, Esq., Proof of Facts Establishing a Party’s Entitlement to Punitive
Damages in a Defamation Cause of Action, 104 Am. Jur. Proof of Facts 3d 221 (Originally
published in 2008) (December 2020).
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91) Browning-Ferris Industries of Vermont, Inc. v. Kelco Disposal, Inc., 492 U.S. 257, 109 S.
Ct. 2909, 106 L. Ed. 2d 219, 1989-1 Trade Cas. (CCH) ] 68630 (1989).

92) Browning-Ferris Industries of Vermont, Inc. v. Kelco Disposal, Inc., 492 U.S. 257, 261, 109
S. Ct. 2909, 2912, 106 L. Ed. 2d 219, 1989-1 Trade Cas. (CCH) { 68630 (1989).

93) Browning-Ferris Industries of Vermont, Inc. v. Kelco Disposal, Inc., 492 U.S. 257, 262, 109
S. Ct. 2909, 2913, 106 L. Ed. 2d 219, 1989-1 Trade Cas. (CCH) { 68630 (1989).

94) Browning-Ferris Industries of Vermont, Inc. v. Kelco Disposal, Inc., 492 U.S. 257, 259, 109
S. Ct. 2909, 2912, 106 L. Ed. 2d 219, 1989-1 Trade Cas. (CCH) { 68630 (1989).

95) Browning-Ferris Industries of Vermont, Inc. v. Kelco Disposal, Inc., 492 U.S. 257, 260, 109
S. Ct. 2909, 2912, 106 L. Ed. 2d 219, 1989-1 Trade Cas. (CCH) { 68630 (1989).
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S S ot AR I Es 383 AHTAHYARI]] Newsome v,
Administrative Office of Courts of State of New JerseyAFd,90) 8&3]+
ARG AHYAFAQ] Meyers v. American States Ins. Co.AFA,97) Z4g] Yo}
HA9] A Heller v. Pillsbury Madison & SutroAlFA,98) ofo]els= HY
Z9l Hall v. Montgomery Ward & Co. AFH99) & F HY A<l
Swersky v. Dreyer and TraubAFA100, L AsfEslolld & #HY mEQl
Miller v. BrooksAbd,100) @21 & W 142l Hall v. May Dept. Stores
Co.AFA,102) HiAHo|uol =HY ARl Benjamin v. Global Collection
Agency,103) H|UY|A] F HATWAQI Johnson v. Woman's Hospital AF4,104)
AAFA F HYIZAQ Gianoli v. PfleidererAb105) So] Qict.

193 A AN AEA Eofjulida) A Esfuiid olFHl ol
SRt WAIRE I == £AJoF = W TE<Ql Southern General Ins.
Co. v. Holt Ab,100) de]izo] 5= MY 2Rl Knierim v. [zz0AH1,107) 1]A|

7F F HY 49l Kewin v. Massachusetts Mut. Life Ins. Co.AF4,108) A

rE N

96) 103 F. Supp. 2d 807, 83 A.LR.5th 715 (D.N.J. 2000)FAA] HE 285t AH).

97) 926 F. Supp. 904 (D.S.D. 1996) AF-ATHEHHS 287t AR
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