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olch. 20199 39 139 YT AAle] QlAEITH 741 Jo 72|Eo} YAume]
(Death Valley)ol Ueht 7185 AW(O]O} A}x Ve AXEG Ted, W kA

AI(Newsweek)= @419 QAT AAEQ] THE ]A},] Qrg do] 7%
of digt ZIAHCISH7IAN)E AARY. Hile warh A9 59 Qo] FARIEA
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rEl

A. Ard ZBaHAMEEA)

die AEYol AW Ao AFsh= JHi]le]ll, Hie w3&F w5l HAl
g ARt g s]Atelt(Am. Compl. 919 4-5). Yile Ap4lo] Be FA 7} Hith FA

MRS AXSHE 3 AAERTH AFE EGota ATHWolff Decl., Ex. A #X).
20199 3¢ 134, ¥i= fadeE] Z€3Y(Death Valley National Park)oll & &
TE 5‘-/\]'5} AR AHALS] QIAERTIRE A7 ol AAR (., Ex. B &%), 20199 34
149, ¥ils A4 7P BRI AXS A4 T st gadHo] Adasrt UE
Yt eh= 7‘] 94 7INFE FARIES] AXFTHId., Ex. C &%), 71 = €17t 21 s
ARZ FoldlS= AFPL o] et Yaro] oA dRE 1-&sto] At
(Id). °I iﬁﬂr 7Hg #E e 714 9¥d(embedding)olEHs ZRAAE B3 €
319] QIAEFTH AMH AAES ETIACHid =, Wolff Decl., Ex. I). v =
(Kimba Wood) TAPF A¥g3ixol,

IS (Embedding): AFOJE FHTl(website coder)”} F3XF A7H[o] U=
ojmjx] ZS FHIZE HU S gAFoJEo] EeA/E Q. Ffelo] "FHjE
HE(embed code)”7} ZEEHE fAFO]EQ) BRES}H, ARERIS] QIE W Haf2
A= ABAF A/EO] YEEH ZHRE HAolil YAIO[ES] HA[FFEE RJA[oF
5. o] ZNAS] FHE, AGAHE A3F A U] TAEE ZHEE g
APOJEE TAEGR= A1H] gjilo], gAFO[ES) YEEH ZHZE £

(Sinclair v. Ziff Davis, LLC, No. 18 Civ. 790 (KMW), 2020 WL 1847841, at *1 (S.D.N.Y. Apr. 13,
2020) (L& g Mzh)

1) o] ZARA AMTAE 19| WAHH A% (Amended Complaint) oA EFet Zo]H(*Am. Compl.”
(Dkt. #17)), o1& & &% HE %-Er( peratlve pleading)o]tt. EEP HAL g ZAEo] Y19 9l
AEIH Ho]A], AHA, 7|AHE EA|Sk= St Nancy E. Wolffe] &("Wolff Decl., Ex. [ I” (Dkt.

#22))°] HFE FAEC g&staL, o] BE= WAH A% XLZE ZotE

Zao] HolE 95, YL w10 BEw QoS “Def. Br.” (Dkt. #21)&, Y19] uitdtol QokS
“Pl. Opp.” (Dkt. #26)2, Y119 714 vt 29k “Pl. Supp. Opp.” (Dkt. #28)&, 183 3
19 2 Q9FS “Def. Reply” (Dkt. #34)2 A A3t} ESF HYL Scott Alan Burroughs® A&
gt 345 “Burroughs Decl, Ex. [ 17 (Dkt. #27)2tal AFoHA|RE o] WEX|= Y=t}
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s D37t 714l AR ARESHE Aol &'t Aol gli mils AR ARG
s YaoA de EASHA] LU THAm. Compl. 9 10). 20194 4¢¥ 1¥, 932
nl= A ZHH(Copyright Office)oll FHZ VA 2-145-698= ARlZ 5%
(Am. Compl. 9 9; id., Ex. B). °]& &2l 2019¢ 4¥ 3Y, Y1+ HaoA &
= A (putative infringement) A& A&t TIL7F 7|AoA AR AHA|
T AL 8F5I= A (cease and desist letter)S EWTHId. at 9 11). 18Y &
292 (Newsweek)= 201949 1049 132 @A ARIS AASHAY 714 W=IA] ¢
ATHId.).

>~

o)
o 4orr 2

oX,

2. A2EtIY o|§ o)

D37k A2 o] FAH o ARG AN B A Ao gt f
2244 BolAAE ERshal Sltke a9 F4of| #dtoi(see Def. Br. 13), ¥
AR QIAEHIH ARGl AGHE cherst Ake] g AT AxEIY
AH83P7] 93] ZHUSHE BE AR AR o] 8okl B2lRtHWolff Decl.,
Ex. D). ol 8ok AHGAE AR Bt 7R E ANSAL A4HAE =
gato] efelel 71et Aelg Asfshs B"S FAMTHId., Ex. B at 4). E3F o]k
#He e Yk

to rlo ok

2) HYL A2AerI#O 719] Ho|A|(Sign-Up Page) (Wolff Decl., Ex. D); QIAEFIZO] o]goF
(Terms of Use) (id., Ex. E); QAAEFTI# O] 7J1A B A 2]W2(Privacy Policy) (id., Ex. F); & QIAEL
J9] EHE FA3d., Ex. G& A9 AH(udicial notice)Z £t} ¥] 7|9 F&E BF FHZoZ
A £ Sl FEY FYofRo tigt =2o] glon; & A= &0l uo] A= =7l
AL 5 YA, oo EA AA= =o] Qit}t. Fed. R. Evid. 201(b)(2); Force v. Facebook,
Inc., 934 F.3d 53, 59 n.5 (2d Cir. 2019)& FZ. (Fo]AEA F/HH o7 o] &7s3t Au|A F3h
4 ARFYE #8(Community Standards)Z FA19] AMHO] tiido] 35 Eeleh). 12y HdL ¢
of ?1&H F=E=0] 2020 2¢ 28U AAELTH] of & FA(Wolff Decl., Ex. D-G)F IR)&
U, JIABTIHO dA M 9 oS UEhA] g & okl AgRith
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= BEA, AR T BFoA HEEE" AAETIEY i1 A
L T MAZEA Y H TG FAEY] o] gokto] met o2 AMAN= Astrt /A
B &3 3714 r AlFet Aste] AMgAL E'l=(User Content)E HM, &<,
AFE BE ZR8 5 doEka F85ka AtH(Wolff Decl., Ex. F at 2).
E3 “Hote] g W QPR Aol wt, Aokt TN BE AMSA EHlx=
2 AR AAE 4= QT JAAERTH APIOIA AREE 4= Utk (Id. at 4).3) 7H<)
FoHAY FIH5HH, oHE AFHEATE AR

A FH2E 9A TS 5 Aok FARTHId).

;}(
& HAd AFde dom, A o g3lo] u]rjol= %—%ﬁ}% ﬁ”% AZ =S
SHoH(Id). 28y S8 2 AREAPE NE AR Ql/_\_E]—_’]_E]E AFA 9 =0}
AHEol Fagt QAR B
A 5 old HEE Yulshe 2H29] AlY Ee FE'E 34 E‘r(Id at 2- 3)
B2 SHEo] ARANA ol AAE FofstARt “ARGAF FHl2= QIAE
d ARAE AfRte kL AR (d. at 4).

B. AtA ZaH(EXIEA)

Y= 20199 109 179 13 S(unidentified individuals)S A= A%
Fetog 4£5S AVIFHDKt. #1). 201989 119 13¢Y, #HEL HEZH|7|A
20204 29 209 AZFcHDke. #8). 20199 12¢ 6, FWi: 717413 9
Hedo] BEFTHDkt. #13). Y= 20199 12€ 1€ m19] AR 712+ A1 A
off GHSAHDke. #14).

201949 12€ 12¥, ¥ GARENA 20208 1€ 7Y A 7]ZH414 ) gt 3]
OlE 9o EFIEE WHola, HERH7|LS F7I% A7ISFATHDkt. #15). B

(o]
H1
ot g o

3) “API” B “offZE| Aol 2 T 9 QAEH o] A(application programming interface)’= “A70]
SN EER AHE e AFEA] Qs AxE Z'lzof| AFEATE FIot FRE = AEFT §F A
vjAolt}t. Sinclair v. Ziff Davis, LLC, No. 18 Civ. 790 (KMW), 2020 WL 1847841, at *1
(S.D.N.Y. Apr. 13, 2020).
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th(Dkt. #17). 2020 2¢¥ 28Y,
JEFACHDkt. #20-22). ¥Y3E
o] 4L vhlels SHIAWES AlESH
(Dkt. #26-27). 20204 49 20¥Y, Y= A=Fo|(Sinclair) AFANA Kimba Wood

WA A4S nele] B ¥ 9] FOlg ol F/HY ZUAT AR A 712

ST
o
-
e
o
>
il
ul

#29), &2 g fies 9art fuoA g 71 ExlAH
S92 A&ty HHdo] BEFHDke. #30). olof gt
(Sinclair) A4 Wood AR ZAo] A &g 7}
< 18T Aolgtn ZAWHTHDke. #31). 20209 59 49 mi= FRA(reply
brief)2 AZHYHDkt. #34).

]
S o

g o

lo
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F7ol gk #HDISCUSSION)

TojA FERt BE FEH FES EESH AHO] A4t BE
g5t olZlo] FAL HHE oA Fost=Al oARE AAdfoF Frh(Faber v.
Metro. Life Ins. Co., 648 F.3d 98, 104 (2d Cir. 2011) (W% U&H 3T A=h);
Ashcroft v. Igbal, 556 U.S. 662, 678 (2009) &= (‘7124130 = A

, TAIE F85t= Aol #¥Y Bttt il A&sty] Ysf ado] AR QAAHE,
25| Aol 719ket W8-S Ehsfjof Tt (HE 18RS A=)
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1! In re Elevator Antitrust Litig., 502 F.3d 47, 50 (2d Cir. 2007) #Z(‘EHYE
g (Twombly)olA= & © FAAJA ALY ®HE(fact pleading)& 87oHAl= &
Aqk, Y9 FH0o] 7sAd(conceivable)o| Al B3 (plausible)?] &0 & o535}

g SE3E A Eo] a5t (R 2855 AlEF) (Twombly, 550 U.S. at 570
°18)). =, HYL “FtHx oA 1(conclusory allegations)t *P“Oﬂ 7|%3 22

tHRolon v. Henneman, 517 F.Sd 140, 149 (2d Cir. 2008) (HF A-&H= F=);
133l Harris v. Mills, 572 F.3d 66, 72 (2d Cir. 2009) F2("H¥E 270 A=
T F9(allegations)E AHA = Wrolzofof SA|TL, o2t AlZ(tenet)= HA ZE0
Agd 4 gloy, oest A2 &2 S H(by mere conclusory statements)
TU(cause of action) 849 AK3 oz ZFH5MA] gty (YH A&H
) (Ighal, 556 U.S. at 678 Q18)).” gLo|, “A% o] mio] Mozt ‘T4 U3t
AMAEEE Tk Aol TAEE dEY T B Aol AATE
A At (stops short of the line).””(/gbal, 556 U.S. at 678 (Twombly, 550 U.S.
at 557 Q1-&)).

i }Ol' oZ‘_i

B. €&2 1o 7|1ZHYS U=z HR

7NZAAON A, Hil= da7F AZE oo itk AF 7Hstt AP A(viable
direct claim)& FH= Al o|oE A7IsHA] Y=t t4l, ¥19] AHS F2
2 71RFeke}: () a7t QAABIFO] AFRE S 02 AAgH

293 (Newsweek)oIAl AABTIHO] HiYg 7]5& &3 ARlE AREE &
25(}541 Z}o] A A(Sublicense)E HEoHtHDef. Br. 12-13), 181 (i) ©I112] A}
&2 HEAY 3740182 FSHATHId. at 14). Y2 7/IE IS Az o

o

rr rlo

]

%

i
>

M
&

1 Mee o] WANA W7t §AF 248 Foldro] Jste] FFHATE 7
S 23

H39) 3 WA GRL TS EAE Bad FAsh Wik AAeIRe] cek

ob 9 Ao] whet Yavt AAEIHY] BAKOR ARE AN S W,

mlo
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JAAEIFHONA ARRIO] Tt 2244 o] AAE Fold 4= Sl FolAdAE FojFra

FASHHDef. Br. 13). 18 o2 FAYI(Newsweek)= QAIAEFTH O APIE ARE
Sh= 7]Abol AFRlE AFd3al(embedded), 1EA =4 oju| QJIAEITIFH] Fojx
22124 ol dAgE PASHATHDef. Reply 4). ¥al9] 42 HESHEA, M2 ¥
A A0 18 18R &ttt AAZ, ZHF LE(Kimba Wood) THAZ) QIAEFTH
2o A AAEY] F dHlE(web embed)7t AXA TS A7IS 4 A=A
oHgl= B2 RS 2 Ao AENHLHIE O 2 Sinclair, 2020 WL 1847841
Fx). AZF=(Sinclair) AFAOA, (F]H o] ARl E) v HE(Mashable) FEH=
7b oo AAETIHO| PRESHY F/H O E AAG ARRIE AUYAZ 7S A
FCHid. at *1 Z=F). AAEITHO] thfst oFfyl &) wet 2= AAET1H
of EA|9] AL thot 2214 ol AAS HO:]oﬂ_l “QyL QQAEIHO| AFKNS A&
T A olF TN E AFR7] "ol WiHdEC] JAAETIHY] 2244 o] A A=A
YA Eof AR AFdst=t] 523t etal Wi E(Mashable)2 F43AL &
At WA at *2-3).

HYZ & WAL 27go] e dolgtal metstal JIABTIHO] o]g off ¢ 7|E
Ao digt HA9 iAo FostA] &2 olf7t Tkl Hoth AA=, QAAETH
o] Y17t I/NA LR AARE ARl Hisf tHE /\P—Q-X}Oﬂﬂl A4 ol dAE Fojgd
He7t glttal Yavt A5t oA s, Hdo] g 42 ©Es] AR o]

Q
A7} TAR o= AR i—tﬂ_zoﬂ mx FolAAE FoADd 5
o

R QIAELTIFHOA ¢

A FolAAE Huls] HoJsta(Wolff Decl., Ex. E at 4 F=F), Zelo]HA] HAL
Akt A2 IS B8 3R AFT e ARSA Ed=(User Content)E

T2 ARSAE A, 81, AR, S & ARl PAISkAL AH(d, Ex. F at 2).
I%7]= sHANE e &350 & dA A olda o] o] AT Y1 &F

714 & floh. |7t 3714 ERlAEA Agdiel, Hedl AAETIHTY 3

Atolof 2212 etold 2ol Bt A7 {IHHPL Supp. Opp. 7-9). HIF ALERI O
&t 2 AGFo] Halet g2 FAVE e ARAREY EH2E S5t sl

a1
r

o}

9 AdH E(web embeds)E AFEE 7FsAAS W5 dAtsitt SiE=(Wolff Decl., Ex
G at 2 ZZ(QIAEIHO ZPEo| ol Al WAl U ST ZH2E 94
stal, wlgojof tfgt fxd AShS E5o5tH, ¥ U =(web embeds)E AR5l v Y
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£ Tt AS AYsh] s SARI), o= Ak F/F R AAE FH=2E
YH =5t AFESONA 234 ol dAE PAZ R FojsiAls ettt T3 HAYS
HEOA AR FAIA 22} gpoldio] gt SAE 22 5 JHSHL maging,
Inc. v. Artisan House, Inc., 117 F. Supp. 2d 301, 317 (S.D.N.Y. 2000) %=
(BAH oldAt ARA} AFBo] SABAS 943 T2 Aol |9 A48 A
ojg} Ao thigt AT} A= F 7HA I AES Ts Bttt 2T 4 v g
AFHSmithKline Beecham Consumer Healthcare, L.P. v. Watson Pharms.,
Inc., 211 F.3d 21, 25 (2d Cir. 2000) ?18)).
HEE AAETTHO] et o 9 A& o] AW =3 AHembedders)ol Al 23H4 2t
VAT FolRh T AT Rl AL AHIAL, 71 12 b6 4% B2
A FEE =&t AToltH(Faber, 648
F.3d at 104). o] BAA H85E ARE HE(eviewS 1A 1), WS 737}
S | Wt FEAEAE F 5 ik wWEhA, ol ol R &

O 2 (Authors Guild, Inc. v. HathiTrust, 755 F.3d 87, 95 (2d Cir. 2014)", “¥
St §-83 71w IES SAA77] H§T e AT (rls AU Allx A8
A8). sHAIT FAA7E A4 AZAHEE FAsks Hlolx Agte] EAg. §9],
7018 9 HAE B4 AROIM S50l AfES A2 ERAS] 571 glo] ol&
& A ). TS w2 Aol (open-ended) B AFd] 1L
& 5l+=(context-sensitive) A2](inquiry)?]tH(Cariou v. Prince, 714 F.3d 694,
705 (2d Cir. 2013).” L2y o3& T A&l B8R oS5 Lott= |l 714

H| 542 3 Z(nonexclusive factors)& T35}
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(1) T ARBO| His Aao| 201K Ei HIgRI ISEXS 95t HOIX 5, 1 A8 SXI 42,
(2) E§E||_ x-|xf 0| k|7=l

(3) A8 2&0| E55H= MAE MHOIM XHX|oh= Lt o
(4) 1 MEO| ESE= XMAZQ HAHA AEO[LE 7EX|0 O]X]

Oj= X ®M1072(17 U.S.C. § 107).

5 Q0 AH=2A FH(affirmative defense)o]B2 W1 i o] o] ZLA5}IcH
= AL YT Aol UK (Yang v. Mic Network, Inc., 405 F. Supp. 3d 537,
542 (S.D.N.Y. 2019) (Authors Guild v. Google, Inc., 804 F.3d 202, 213 (2d
Cir. 2015) ‘ﬂﬁ)) “SAMNA A discovery)7t THE oWt T JHE AlF

314 2 ol Pelo] HoIGAA RS AYHr] WA Zo] AL H ¥
AREEQ A9 WAL W19 FHol§ FHo| 7123 AT 2AHL 59

S| St (May v. Sony Music Entm’t, 399 F. Supp. 3d 169, 188 (S.D.N.Y. 2019)
(Arrow Prods., Ltd. v. Weinstein Co., 44 F. Supp. 3d 359, 368 (S.D.N.Y. 2014)
1E))." LY oo "WFEol, “olet T2 AHS U AL RIS
(dearth)(BWP Media USA, Inc. v. Gossip Cop Media, LLC, 87 F. Supp. 3d 499,
505 (S.D.N.Y. 2015)).”

a. AH22Q S 442 B10A Rl

‘TG AP WY o mA HAEC] 2 F7ol-& A9 A WA 24-2(Cariou,
714 F.3d at 705 (9% +4) (WF A& F& A=) (Blanch v. Koons, 467 F.3d
244, 251 (2d Cir. 2006) 98)), M2 AZ=o| ‘o] YA Z=(objects of the
original creation)& ‘A’ SH=A] ofyH A 2= /‘Hi—?- HH, 94“] HAIAE H
BEoEN F7H FA oIy HE HA9 MEE AS F76ke AUA o7E FE4
o7 EEth & M2 AZEo] W AH(transformative) 1A 01—,—91- 1 Zzo o
5] E=tH(Campbell v. Acuff-Rose Music, Inc., 510 U.S. 569, 579 (1994)
(Folsom v. Marsh, 9 F. Cas. 342, 348 (C.C.D. Mass. 1841 21&) (Story, J.));
Pierre N. Leval, Toward a Fair Use Standard, 103 HARV. L. REV. 1105, 1111
(1990)).”

A2 ddes] FaMES HES A
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FAHLERL QARG ot

7t HXEEQ| HH(alteration)Bio] %’é‘oml SXlok= 0| HEZAGI XMEA t
A7t ULt #Hee FH =%(surrounding commentary)O|Lt H[THOf| Qs RUSE Hf f #0
MEZO| HEE =H0[Lt MSUHS ZAXRBIC=N BE 02 22 0|82 HIA

2l mzsio)

rOI'

SOl Ao, ... 0 WS Feor MY Wt s ZS, LD

Swatch Grp. Mgmt. Servs. Ltd. v. Bloomberg L.P., 756 F.3d 73, 84 (2d Cir. 2014)

v A2 993 Fagdole H2 AZEC] MEH(transformative)ol2tal
EE7] SIsiA AARECIY 1 A2 el =HT AE 870 E TEdstal QA
Ao et StAA, =10l F7g0]8 Il A olg= thEol tis) FAF R AR
K Cariou, 714 F.3d at 706). “HiAl, ... F4ol-&o] HHH, IrtHox 22 A
AE2 A= ®2E, 9u], HAA' R AAZESZ HANF S Campbell, 510 U.S.
at 579 S18).” gty oz, M2 AZEo] ¥ HPH(transformative) d5-F, 34
o]-§ mtof] Bt ... & 849 $a%7t ¥ Eol& Ao Barcroft Media, Ltd.
v. Coed Media Grp., LLC, 297 F. Supp. 3d 339, 351 (S.D.N.Y. 2017)
(Campbell, 510 U.S. at 579 QU&)).”

204 89l §YA A ) Ak “@IAT TA oloi AL 24

r&"

ol

AHgATE HAESE AR AAA BAo] © AW B4E, A WA ado] A%W A4
oA T 7Hs4ol B EobA 1L Ahgo] BHol§0 7158 7HsAel o wobd A
oftk(Swarch, 756 F.3d at 83 (A% +7) (1% A§ ¥& ) (Um. Geophysical

Union v. Texaco Inc., 60 F.3d 913, 922 (2d Cir. 1994) ©Z <1-8);
Row Publishers, Inc. v. Nation Enters., 471 U.S. 539, 562 (1985) &Z dA| (&
o] H|FE7t ofd Ad A olgte AMES SA0lE T & A3l e 24
7 EEo] g7io|tt)).”
Sty ‘b9, =3 o LAWHTOL Z+o "o Azt

BAIEO] (w5 A2 A107%), A2 A3 Li‘ﬂ%% CEES] AlE,
A& 8l A7} o]elE 5t A4 7IU(commercial enterprises)oflA &
I ¥ Ee= AL A4et YUK Swarch, 756 F.3d at 83 (& F4)
(Consumefs Union of U.S., Inc. v. Gen. Signal Corp., 724 F.2d 1044, 1049 (2d
Cir. 1983) °18))." WetA A&Eo] 2dA0g AAAY o AN, A=

rﬂf\
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A(transformative)?l 3¢ HYS A& HPH AL E <] ofid AHAE 1%
A 593t Ao FA| L=rtH(Cariou, 714 F.3d at 708).”

npxEto 2 A WA HA QS IEStHA HYS 3t AXES] ARl QLo
ol o Z(bad faith) HF&stA=A AF-E AedoF ITHNXIVM Corp. v. Ross
Inst., 364 F.3d 471, 478 (2d Cir. 2004) Fx. 13y “mja19] A9 E+= <to7} ..
T EojoF SHAY, ol g¥iHoE  FAol§ EA AY 7oA grent”
Ferdman v. CBS Interactive, Inc., 342 F. Supp. 3d 515, 531 (S.D.N.Y. 2018)
(NXIVM Corp., 364 F.3d at 479 n.2 ?1-8); T3t Yang, 405 F. Supp. 3d at 546
Fx (A2 A3 Fa¥eS A7t I AAR FH0lE EAY AAo A ¥A

71 AAsk= Ao] oplgta F9& FASY.” (NXIVM Corp., 364 F.3d at 479)

)

eR

21-8)

N—

Lol djof o= =,

S Qele 539 we
A

T AFHHAE S0,
Ferdman, 342 F. Supp. 3d at 534 &x. (FIAY 54 FA7F AFA 9] £A19F ARl 9|
et =mol7] wZofl, 7]Atell ARRlE AR&SH= Aol W Aoletal WA}); Barcroft
Media, 297 F. Supp. 3d at 352 ("YUl g HA = v st w4 B
T BE 4&F0] 7oA AHsty] f6 sig HH 2olA A7 A(screenshot)©]
U Z¥(clip)& 3 AAT 4= IZ Aot gl AFg). 1y of7|dA= 1
g2 gt dis
A FAE BARRE AW BxAE(llustrative  aid)E2H  ARIE AREHTH
(Ferdman, 342 F. Supp. 3d at 534 Z=Z. (Barcroft Media, 297 F. Supp. 3d at
352 Q1)) LIl ZIAE AR &gl oigh faro] Qlg<o] EHE A2 ARAHOlA]
g osfiE AR T ARAI7E Z1ARe] A4l(focus)o] obd AR, ¥R FAAHY SiA
(token commentary)& F71ok= AWO 2= AP AFE-S WHEPSIAHAL sH7]ol+= &
oA 4t

931 Nunez v. Caribbean International News Corp., 235 F.3d 18 (1st Cir.
2000) HHE QA&sto], AHZl o] 89 A HBAR ACEA HASH I ALt
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(Def. Br. 17). FUIZ(NVunez) AONA, AFE ARRIA7Hz 1997d0f o8 9] mjA
FUH A Fo2E 2] F(Miss Puerto Rico Universe) AFH-& A1, I F Hojk 3t
A2 149 A (risqué nature)O & Qldf =R B8 YO TH235 F.3d at 20
&x). AR F 32 olF 919 = gQlo], AHe EEft =2 =25k 7]AKY]
dgto = o] AlEof AMEAN A FF). Al AFed] FavdS Hiro] Aol
AP Aoletal WASHAA, v} Zo] At

o

St e .. 19| ARRIO| 2 ARO0| Ot XEZZ|Q 2H & (modeling portfolios)dl| 7
|= SiCH= FOoICt ... . M2k, ME diA(editorial commentary)at &
AIZEIE O|ERte=M, W EMZ(El Vocero)e ... AREIO| M2 “Ql0] = HAX'E 2R
ZM “FIIX SX(further purpose)’ P2 XMAES AtESHCTH
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AHd(instant action)olAl, “Hl& F74 ARG &
1ol =5 & Ee AR HIARTE olRE
3 A fAVRaL FA3ICH(Def. Br. 18). 184 o] A
DoHA &S 8% AL FHIR(Vunez) APdolAl o1l
(A AE(modeling photographs))olA F+2 7|AH9] FA
o AR M=2 om|7t 71A HAh= ZAelth o719 1
& ARRIo EA] ettt oln] AFFRo], ARl ©HA] %
aid) 24 7|Atol ZtE I}, wEbA o7t 1]—(NLIH€)
go| glon, ¥ u119] ARzIo] B A o] A WA
FElotA A-gstA wrethal BES Wl
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Welo] 3 A WAL 4 ol ¥ W19 o]go] ojHo|gA of)e]

A Tsor & Jlek A5 MUl B4 TA WAAAA etk WEORYH

5)319] o}go] BAZ O Aeixoleks e Bste, vt o] Al thste] ool
o}

A715kA] =t o] 22 o]82 FHol8olg= wto| X ¥ EFsttH(Ferdman,
342 F. Supp. 3d at 537 (Harper & Row, 471 U.S. at 562 Q1-&) #=x). E3F €1
= Ha7t oo Pt HAoA ddd AL ZUTHPL Opp. 18). 134
HE A= o' Ao 2= wivt AR FPEP=A, dY= FEF=A] ofFol o

Stof ojF AX T glch.4 28ER, o] 372 WU BAS FIAIIAE HEAZ]A]
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£ gtk W39 A o]§o] BT HAL ATelA felsicS

b. E3kl= ME=9 JA0 st 2712 LIAK ZF0A 7elolX| HE5

ojeh(ul= A& A|1072).
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](pubhshed) u|ZH %X](unpublished) 01—,—” BA 0H°]= O}E‘r(Canou 714
F. 3d 709-10 (P& &%) (HF A8 L QA8HES A=) (Blanch, 467 F.3d at 256

1-8)). ARt WA, H2 dRbH o R Adoly WERA] AZEET AR A AAtES
?ﬂﬁ}“aﬁoli S "Q Aol f Atte= AL AN Harper & Row, 471 U.S. at 563;
Authors Guild, 755 F.3d at 96 9% ("FHA 2742 #2t=0] ‘A2 e] 7IA&

E=3 S 2351 A9 A (creative) QA B WEA(instructive) S8 214

o B2E v K Leval, supra, at 1123) Q18)).” Tx}of T4, “H2HEo] u|FHE
A= AMEL AZEQ ‘A oA F523% Q40|th(Harper & Row, 471 U.S. at

564)." A2ARe] 2z S| HT d2lY SRR U3, merd XV‘%Q e

2 BHEA] A AL ofHHgr FHol8 FHE FY3Hdefense)Al7|A oF=
(negate) A QA0|TH(1Id. at 554(HF =4, & 4L ALHES =)

FAoA FERt RE dEHYA FELS olEoUHA, He2 7 A 232 o=

4) dil= AA9 QJIAEIH AR AAEC AAXE, Aol mAYA(Newsweek) 71AFa HsHH
A AR ol B7HE 845kl Q= olEHt WE(comment)ol| sty HAoA FET RS S
?LBPE}(Burroughs Decl., Ex. 2). 224, o] HZ2 A9 BAHE 4% ojfox glom, ‘i'ﬁ%_

Ao FAES FA9 AAHE Hi Zo] HAsirta wdstx] gtk metd Hdo] ¥ A12
z2(b)(6)Y L@(motlon)Oﬂ/ﬂ P2E DEohe A2 FHFET AoltHGoel v Bunge, Ltd 820
F.3d 554, 559 (2d Cir. 20160 #H=. (Hq ZﬂlZ B)6) AH g HEAS Yt HIgLS gut
Hog “AA Ao HAE ARE, - Jof ABEAY g LA o] T *c‘sj 24, 283 -
FA 9] AHAR o7l ARME"E %01/\1 EX] A=t AEE)).

5) RAIE e g2 mile “Yo7F A ool vl AN A107FR/de] EAE I8 HEY

V‘] HE(0] HE F shurt ‘A BETo|oi (vl AR A107% #2)) 5 shEt(Def. Br. 16),

A HA a7o] ”45’—0“ A FHstths AEs 470 "Iohal % o] A2 AEe 40 EAE
—’F A9, Hosseinzadeh v. Klein, 276 F. Supp. 3d 34, 42 (S.D.N.Y. 2017) &= (Wright v.
Warner Books, Inc., 953 F.2d 731, 736 (2d Cir. 1991) Q91&), IHJ %= g-TLG]-"’ ZHuog
A WA a7o] FuoA FeEsttt 2ES W7ol EFE5tt= o] 295ttt A& Eof, BWP
Media USA, Inc. v. Gossip Cop Media, LLC, 87 F. Supp. 3d 499, 507 (S.D.N.Y. 2015) Z=.
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FAAIAE F25HA] Qvhal gttt D= & WA 3471 AR4loA f-2sithar
FAIA = FATH Al & AR 347F 3A F35HA] Aokl FA5HA(Def. Br.
19 &=x)), ARl Ze ol (framing)¥ M (coloration)S &9 &4 U= A
8471 B4 At Aog Eoh AAR, 31 AHE AR Hle 2737 AElR
EAAAS. (/d. at 18). EZH, M2 Aol SFGate AlZoIA AR SREHUSZS F
Z19] AFA(udicial notice)@ KA, FFARF BT A}Ao] oo ZEE|QLEX
oARE &R A=t BWP Media USA, Inc. v. Gossip Cop Media, Inc., 196 F.
Supp. 3d 395, 399 n.3 (S.D.N.Y. 2016) &= (7|~} /M3 o2 HA 7Fssta Y

Lo] F4 g 7Fs37] fh=o] 71Ake] £AE FX9 AR(judicial notice)Z AF
). ALY A Aol A RFEsHA, sig ARIS] AR 3 (prior publication)
+ JaoA FElsithe de Aesto], Mee & 1A 81S 2d%or disd A
(as a wash)2.2 HQIt},

Fl

1 AEd QA= AYAK ZF0A REI6HK] S

”&E‘roﬂ/ﬂ Al AR 812 AREE B0l HeEE AXE AA A A5t

gA7olck(u = AZEY A107%). ©] 845 HESEA HAL 244 A
U}n tEo| YAZER FAE AUA| o571 otd, AR dAAES] HlE'S
St (Cariou, 714 F.3d at 710; Harper & Row, 471 U.S. at 565 ¥X]). “a=
2, A (question)S ‘AFEEH A& (materials)®] 43 A(quantity and value)©|
EA9] F&of H|Zol(in relation to) F&ZHUX] 04—‘?'—’0111}(B]and1 467 F.3d at
257 (W5 Q885 A=) (Campbell, 510 U.S. at 586 18)).” Mol AF FZXRA
%ol, o¥l A (inquiry= ARHE Ame BT oyt Amel HAy Fa4
(quality and importance)°l i3t ¥ = Q3K (Campbell, 510 U.S. at 587; o

=9, Hollander v. Steinberg, 419 F. App'x 44, 47 (2d Cir. 2011) €A (k4]

F(summary order)) (A% 222 ¢35t AA EAS 2 & (reasonable)o]ghal T
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(musical composition)} &2 AZLES 1T YHo, & 7HXE A oA gl
A7 2ZHE WA & Ae AFEY 9 583 24 o|HFerdman, 342 F. Supp.
3d at 539 (V. Jersey Media Grp. Inc. v. Pirro, 74 F. Supp. 3d 605, 621
(S.D.N.Y. 2015) ?1-8))." Atzlo] Z]Alol A AREE H4S 1T of, Y2 AR A
A7y ot A AFEE & UAYEAE 7] ofgoh wEbA, Y oA &%
% o] GAZA di9] FhS EFUAT sk, HYS o] 70| FHA ol wH
CHid ZZ. at 539-40 (B8 ooz Azhzo] AREHA %2 A5 Al ¥4
SHZolgt wetdh).
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d. AFBo| Jg 272 oA fa/g

3701& Ag(inquiry)ol A vl A o|x} npx|Eo g AAH 72 “T1 AHgo] Ha
= AZEY FAA Aol ZHAo uX= G olH(m= A2 A107F). o
| 845 " AqAglo] F3401&9 7MY 583 8% (undoubtedly the
single most important element of fair use)’ 22 A FAHHarper & Row, 471
U.S. at 560). A2 A3 FAaHAL b2} Zo] ZFRH|o

o
Flo
(e}

07|M sliM(focus)2 LTIt AHO| EE UHSS MSH=X HR0|CE 2|9 A 2XHH
0|20] XNEE E= A 2XXXE=S(potential derivatives)Q| AES AX|otHLE THI|A|7|
=X &7} OfL|2t, 2XH8 At80| FXMEZL AEE HAlSt=X] (200,

(NXIVM Corp., 364 F.3d at 481-82.)

o274 Zetd, A9 M (focus of the inquiry)2 “FAARQD o7t YAZE
of FAsHA EAlE FS5S AHT 7FsAdo] oA AZE HaAte] APgt o] B
SOt R L. S EAI7F AAAE] dig AR AR dAlES Al AlEstEAl o R
olti(Yang, 405 F. Supp. 3d at 547 (Harper & Row, 471 U.S. at 566 21&)). ¢
<o], HYZ "B Mz Ash TS A moiEvt ofyzt . AT He AN
(challenged use)ol WA A A, AT A= AAA Aol dFF= vd =+
A=A oAX"E HESof 3tch(Barcroft Media, 297 F. Supp. 3d at 355 (Bill
Graham Archives v. Dorling Kindersley Ltd., 448 F.3d 605, 613 (2d Cir.
2006) °18))." “o] Ae= WEA] A w4 843 DHsHA HJAE ] ok 234 o]

& 2o] UAZBO| BA }2LE, 234 ol§o] ANGE] FANLES hAT
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7Fs7do] AtH(Yang, 405 F. Supp. 3d at 547 (Harper & Row, 471 U.S. at 566

ofgt s Al Al (usurpation)o]EH=A]of] #sto] ojEgE AR E FASHA] =Tt
1 Z&stA AATHDef. Br. 20-21). 23U SA AFF5=0], TF0l89 dF A
2 mu7t AkMay, 399 F. Supp. 3d at 187 &%), weba A7t A% 4
FAREA o= #do] ok Avrt dide] AF Bvhet o], “AAA o]8o]
A2 E AAE ©es] BARE Aol sigtttd” A Xdf(market harm)7h 574
(presumption)EtHCampbell, 510 U.S. at 591). HYS] A HA QA gt B4
oA olm] AFF=ol, Halo] AR o]-&2 AP A olHA, WP A o]-&(transformative
use)= TASHE ATe XA E AAZES] W EAO] EXFh TEbA g
2 o710 H&HHFerdman, 342 F. Supp. 3d at 541(F27} A& ARE A
A0 g o] gtz o] "dAAE AAY FAI" A AR Hsfol digt 7o) &
S7Fssttal weeh) Hx). 183 349 s/ ME(pleadings) 449 Q.
(countervailing considerations) 2%(lack)E 13T o, HYL vAg 8 AL
oA fEsirtar wgit

a7d, Ha2 A WA 843 v HA g70] oA 23k vhdH, &= HA
I A WA 212 S ol weketth FA), w2 1] ARl o]-go]
(matter of law) F7ol-&olAttal A& WE 4 fioh. wEhA, A9l F7ol-&f

Ast 1 119] 7|ZFAH (motion to dismiss)S AR = SIch

iy

=7
(S

3

HAE a4, dile vl= AZAY A504% (OF )= wet A&l
(statutory damages)= F7HAm. Compl. 99 21, 27). olet &2 73t ¥HA
&g AREATE ASHAS FEstal oA var) dog s dozit
I Tt Bt Adsie(u=AEE A5042 (0F 2)2). His vt 3+
F A (prayer for relief)E A A& Qo] FHH A 7](conclusory allegations)
TS AFH7] wizel fae] AstE EsfuldAE 7t 712 (dismissed)E ofoF fHohal
FARHDef. Br. 21). 124 o]A2 AMAo] ofyth, Ail= | 31ofA] ARRIR} ¥ stod
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A HY A1 (cease and desist letter)S B O, Ti17} o] Ao B}
I AR AlgeA ARt 43 (Am. Compl. 9 11). H]E HE(pleadings)
< JAYA T o3 7F AR Fsfio]l Qlo] 1ojF o R PFIrh= 74% EgstA &5t

7l SEAHGossip Cop, 196 F. Supp. 3d at 411(29= “Hi 9] Q14
(knowledge) = WEZAQl FA|(reckless disregard)r& —T”?_E‘r_]_’_ F3sh #=R).
.0

webA], 9u9] 7stE LAt 7t 7)1zhE ook stk m 9] #X

C. o

rio
rio
rio

To| JI0AEH U IR HT0N 3t mTo| JANHE SR

e Y19 71938 2 QA5 (Contributory and Vicarious Infringement)
Aol tisl 714413 Wch(Def. Br. 22-25). 1il= HAHE &7%Fo] 2214 FQlo|&
(theory of secondary liability)S& S8 g ojH AL FA61A] ko thilo] ok
A 94 #d(conclusory language)?t Y4dstal okl FAScHId. at 23). 719
afloll Hiet 5 F45t7] A, die FHart s fl(infringing activity)E
Q14 (knowledge)stHA] A|3A+2] siPsof HAAO0R 7|oFth= AMLE JSdloF
S (Smith v. BarnesandNoble.com, LLC, 143 F. Supp. 3d 115, 124 (S.D.N.Y.
2015) &x). ol¢} izx&oF A} (vicarious infringement)ol] st FA o A=
‘Wzt [A3Ae] o5 JeFAE AP - =T Ay 4 55 on/q_ 7B 0
AP AZ Qs AHARA FAA olels Atk A'= Y7t =S 273t
(Rams v. Def Jam Recordings, Inc., 202 F. Supp. 3d 376, 385 (S.D.N.Y. 2016)).

Hile HAE 4%o] 7ol iAol Higt FFE AT eIt AR

T FASHA Eth= AolA Fodoh AAlE, Adnide] vaiso] "daro] A& 3
of Z194FAY o710 F4= st o] AxE Bl 7M=L T4t A
ofl=(Am. Compl. 9 6), T °|20lA £B35| 3Fcth= AL 22 A3AE 2AE
SRt ARdol Qitt. Z]ofs] W i fdso] Het FEY #HT BE f19
FAEL “HFYA(cause of action)® Q4o gt AR HA(threadbare
recitals)’ol] A|YA| Lo (572 F.3d at 72), wetA o|F&a EHEZ(Iqubal and
Twombly) &) Qs 88 HE 7|&& TZAI7IA X&) ol what, Y19
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“WAE ag0] Aol gtk 347 SA, Ak old AoRE A4l

HQAoﬂﬂ] H7A 5]7Hleave to amend)
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(SpeCifiCitY) —rﬂoﬂ —.—Oﬂ HI7E e ’bEﬂoﬂ/ﬂ ﬁ\—%}% HAT ZF AU

Ao A FRaL, Hile 7104110119} WA ol Qo] Aok AEE W
of ojwet T SHA| ¥ttt AA|R, ofu] AT vie}t o], YilE ZTto]
ARtk ol2gt AgolA, MY AioA Al HA 78E & olf7t AT
(Rosner v. Star Gas Partners, L.P., 344 F. App’'x 642, 645 (2d Cir. 2009) (°F
AgE) (AasoA olv] HMAT 7]3]7F FojHIL &7 Aol Ao AT Wof &
Sto] ojmet Wk AlESHA| 2 A, ¥4 57 ARst=dl AUolA AFHY H&
< gty A =),

=/ o

ol i
o.
% ok T
2
r
o

AlE Woll Aok o]2igt =4 FdA(conclusory language)> A 02 St 4= Qlth= Zo] At
Aot} Rosenfeld v. Lenich, 370 F. Supp. 3d 335, 348 (E.D.N.Y. 2019)5 #%. (Citizens
United v. Schneiderman, 882 F.3d 374, 384 (2d Cir. 2018) 218). I8 Y= HYo] 13T
A UE = e FEE AFokA EoTh
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ZE(CONCLUSION)
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HY A7ls &5 ™ E(docket entry) 200 AS S5D AL AARSIH.
20209 6¥ 22¥97HA] 1= HH A (responsive pleading)E A|&3sfoF St 2020
9 6¥ 2997HA] FARE ARt AT AlEA(Case Management Plan)et 7|
gof met 1HH SE5FFA(oint status letter)E AIESHOF Q.
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