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5
I M2
Il A2H 2sHo] Tt RFE(YouTube)2l 2]
1. =olel 294
2. QUARHAEAL| REL Oy T
3. ¢?24
. 712 5ol st fFE9f 24
1. 7|12de| ARl =0 2tet =29 AJY
2. 0= S2Hae| RFE et £
3. A#
V. i HI—Ol ZHZ-I
1. 49| 20| ofist 7@ RE LYHae FFE et 24
2. FollE AA=Z00 CHet REEQ| 2 ol Ha| nsHA9|
oA
3. &4
V. 28
I. A&

OAg Aol E#2 YouTube (o3} “FRE'e BTh)E F&aio]
ARE ANET fESE ARSo] HolX WA, EHe) Afe} BAT
o] o= glom, Al 7 WA EHe| Afol
DA P 2L %aoq FRue) ¥ AL ofn Axw AR
BESo] Yow . fRuel WA A
ZollA ulwd Hoo B Fajo] o)y
gl A A ARt 2E9 Ans A4 ol 49
Frol A 4, JlEAe) gl wdd AT S1EA Lol
3 fRue A A, Ade) oAE Wielw 88 49 #F
o) 29, Ui, ol &) olale] ANE WelfE BYIdzo] o
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A A ] 2] Aul2 o] 8AE] AA el A FF
Hol 7o 7}l n] A4 FAHOnline Service Provide, ©]3} ‘OSP’&} 3t
thbe] HA A A4St #-bst] 8 A FHAPEA A (The
Court of Justice of the European Union)9] ¥l & < 20219 6€
229 #Ao] gtk o] AL AET olfe FHEAPHAIEALS] BHES
Ao de FHolA =AA E JEAE AL, Al o] 845 AZ
A A&l FAA FREe WA Y 2AE UE AT BEoY] WE
oltt. Fd WA FHAPHARAE FFF TH FHEJ] ARE)
b 328 g Ff SHFo] ARATE J=E3E HEo Az s
of tiste] Ho] ok FAASAIL, ol FHES WA Ao Hgh
st =98 EY YOoHWMFrank Peterson v. Google LLC and
YouTube LLC, 2021).

T A A 71Ed, 53 8o A Hsfiol tie frrEe A
I AEst v A9e3] FAMAY FRBEeE 11 E3ARI Google
LLC(e]3} ‘“F+='olg} ghrh)ol gk Prager University(]3} PragerU gt
)] Aol digh Ade LvfstaAt gtk vl= A9ed] FAawd
o] BAL HuAY AL ofAINE, FHO A Fefol tE #F
Bo] AL gE vlwd HI 20208 249 262 HAolgk= A, 7]
2de] tAIA a3 #Ag v=o F71HE-o| A E(State Action) ol
A9l ¥ EH(Public Forum)3} A E&H(Private Forum)& TFE3h=

s
M A8t Hold @7t ¥ 717k rka Az,

D 2eRIAH| Al FA = 8o+ AE YA H] 24| FAH(Internet Service Provider, ISP),
w3 B A 8] 224 F-AKProvider of an interactive computer service)
the 8o o2 Ef= vk vty AREEe 2EkAH AR
= 8018 AMgsta gloH, ARAY A2z A0S A “ERIAN A ZTAE
o] &AL el AAE T L W8o A glol ol &At AAZ AH Aol
A HERFARE Tt AGsty] st FAAY A=E AHsAY d4
< AFste A, ol&AEe] ARFAT HEHAY HRFATE Tt A

AE 55 BA-ASE F JAEF AN2E AFEAY 18 AT A¥E AT
EE P AR Aot mEtA, o] =RddAE E8&Ho AHEHE o
BOE FolA 2TAMHZAZACOSP) 2k 8ol & AHEETH
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g oA m= A9 FAHALS FRESE T RIARI T2
g+ PragerU®] HFrollA f+RE7F AF7<lo] H=Edh
HEg Aol #83 A1z 3
S PragerU v. Google, 2020). f+5FE
Zgof sigsta FHO Aol #3F Y
(Government, Federal or State)9} 22 &2 XHol| sttt A
2 AP Alxe] A8&5 WA et Aol 1 ZAAS
A 2R o ® IFEual A T 3t A TskeE B W
sl FRE7F dEdes HAEE 2 ol AT, iy Bdo] f5F
BE A Yo7 st 139 Aot 22 718 el tist
of AR HoA HFA Ao g nietE Far) Utk

A AR AHA ALY 2AR BT 8N UBY ARHY A
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ot BASte] SUe| BE AWHU FFE by S AARLA
Atk HT Y YE AW WAS WY AL Bsk] KRR P
o] watel AES AU WU FRLI YR G U
2 AT A 2 FYFS AASD ATANA A1E AdelM B
Aol ofdl 232 AVAEA FTUNA FEG A= AAF U

2 HFe A fFREA AYE Foste HEYEA B =RoA A HA AYe=w
7= AREAVE JE2E3 HEY AR el ik FHES 22w
A (intermediary  liability in  copyright infringement) ©2 DMCA(Digital
Millennium Copyright Act)ell @& 2 B E & 4 Atk DMCA 512z (OF
9] ANE AAZZHtakedown provisions)e] T4-E& F45kA ¥ar, OSP7F A&
A s ARE AHsta, AAAANE ZdSHA stAY s ol T2
7195 3 Afole OSP7 2247 A 5 7] AYS A= 2oz ddHe 5§
3t 1A=} stk (A, 2013, 323¥) E=F 2 =TolA u BA BHo=

T2 BAHE AXNEA g OSPY Aol #-Aste ml= AFUAIEEFS
M A|230%(Section 230 of the Communications Decency Act, CDA)ellA OSP2]
HAe Fojstes 20E gstal Aok v, #EHS Fot 94 AREAE
A2z B AAEC st eRRldA &3)7F #AYg HS OSPelA 1 A
Ho| W/ FF A publisher) 2419] AL WHASAR 1 AR Ful/u] 2=}
(distributor) ] 73-9-¢ll= W&ol Y=, Eull/vizart Ho s 8o
gz AR 43 JYUAAY S & F UANSE AvEE Ao 4FE F A
< dolvt Hege] AYUS A At (FRA, 2008, 49)

N

230

o
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A Qgkeke Aol FEIAA. od olfE WAL FRuS AY F 4
A 9o ARHA G R SR A 2 =

G Q2 ARG Kol v, 2020, o) A4 4] Amaasl o
= oA FYEe] A4 sfelseiele] AN Ak g
87be] ANBL AAT W9lo) Batel L] 2AE
ARk WA A A G SEE FED
o3 grks HelA el ovizh drka gz
ol AR AR HelAE AR R fREel Aelth it
o SYUe oln] 20099 e FFE RAF AUATE HEujA
AR BRSUA 222 T T ARE sk AN F5, 1
2 Qlste] Wealzh AEE Aol BP9 AYS Ak BAS v 9
), 2, olsh o] QB Al AFANA FEEHASIAZA
EalE AT Aol Yrkn WA olFE Eoithuw, 33l ey
Aulz AZAE B SsiAel A3 B 7S AAG] gt
A BHYAE sk Hol AAEAY] Wl TH2007UH60990,
2008) HAS W3 F okFmold talAE, JAE ARE 54
ool WAHAGT BHY F YA T o AT VF A%} 9

I HAfEH AXEC] AME =2, WE, AN 713 “&‘t!, g I3k e
d&=, AXA Faiare] B4, vk = AR 879 FF T V\l°ﬂ w3 %
W] = Tl HlFo], AR I ARAE *}%‘Z}ﬂ Asst= dEd Al
l SRl ANE HeldE A= iAol Busta, ¢ *}’?31}7} ek 2

2 ANER dste] BAE #HEFT AeiAzEE FAHAEA] AA=E 2
Xﬂ 2 Ad 878 2 Be 8, JARSH AR 878 A g2
7352 et 1 HWEOI ANE APEE AR R st AW 2
ANES EAE AT F UFol ABF BHs =duy, =3 7e3, AA
How T AAZE fﬁtﬁ #E-FA7F 7Fed folls, o AAgAIAl L AA
< st FF 2 ABU AT FARE W& AlMEC] AAHA
BER AFE FoloF7t i, I AME A T2 AEE skl dad 4
G 73] AUESR I AEE sHA otdo2A ERleIAl &7t AT A
ol FARelel od Bl AP (Y 2009. 4. 16, A
2008t}53812 AAFJA #4).
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g st I Y-S FASAHAEE, 2012). wetA, 594 B Y
AE A LE FREANASE AUl Ml AZAblAl Age AUS
O AT F A= FsA @) olgd HelA fRFE A
e OE x Yo #AS Fxd 5 Utk dx HYe HAde A
=57 9g& At dEA 7] W&ol v Chandra, 2018). 20181
A EHYL FREA gl ZPEo| JRed e Ho &
A5E AABIL A AR AN THE ZE AASEA FREo|

st o7l g&" Aol Al Rs 50,000 (g+s} 809k
RS BASE bl U YouTube v. Geeta Shroff,

o ©o
2018).
44 vltols BEaT A, fEsls ARE] SolumA EHel
Af L AAY Aol BF BAZL wol WAHIL A1, ol F HAshob

st FAE ulg Seldebute] BA7F ol A Al WASe] 2
A= F5 Aol S8 WANA obx FRue BAY 2
of oA @& @AM FAR Aol QoiA ThE Ut BAS ¥
Hahe A T ARk 88 WER A =8 Sahe] Y

2oz Wee ATE F Atk Ml ofr] = Adolztal A

r
g

Zen, B =RoME AREY A B3 4H F A4S Yo
3 5] A%d Falol R GRS A BAze] FHAPA
B, 18 Falol thd FRR A3 wAste] 0T A9w P
WY, A9 9AS FFstn $R ARY KRR Y3 st
59 BE APYY, FelalE ANB e FFRe) Y Bl B
she] Q% Wel mEYUe] HeAlE 27)haA S

oleh ge MamMA HI FAL Bakel Aze] Aol U fFL
o WA AYL =0 g B4
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I. AZ4E Aol digt 3-FE(YouTube)o] Y

olstol i Lejel Aules olgAlSe] At Wal WA OSPe]
A AQ) sl B3 =B e 270F ¥ olg waAw 2021de)
SAAEATL FFL O BAL AR,

22l Aulz o]l galEe] Az e B/ OSPe] HZ A &
A A= OSP7F AAE AA sk A= oA
|A7F A BESska Hert & 9 OSPolAl=: 247 W
o5 HEA A sh=Alo Bt AA A=A B2 =97 A7
of thHELE, 2012). 4] ez A 2 AN T
(Notice and takedown, ©]3} NTD’'g} @t}t) A3 bl OSP7} H2H
Th= Zolth. NTD b= A3A7E OSPellAl A= Hafol &3 &
< AZICEA)SEL OSPolAl Iubxoz Aa4Ax7 ddd A=
AACANZTE) =S 23T 5 = AAfolth(Wallberg, 2017).

2 AR A0dxolM S 782 OSP(OE AH=
el AFE 52 ol&st] AZE & %
Ao sh= OSP)elAl Ae#te] 27g0o] = A5 7Iedd A=
ool o= oF-E FHst 547t 139 OSPel
F7F HAE FaL vk old ARelM FHATe] WES uAEEdvt
ADSM) A A3 (20199 6458 EE)o ‘2249l = - A
Hl2x AZAF e A9l st 8 A1T=R)0] 23He wet =& Hshrt
o i i U

ojgtoll A arfsh= 202149 FHAPEA TS FFE Y dES
Az Aol e HZE o] Aed BEL otk I, A

A2 ZaY

k)
g
4
2

¢

tlo 2
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A7t QEEF AR 9 BRzo] tfete] FR1I} of
Ye WARE 5 d=A 2AL AT 1 =
Afoh FPT 5 YA =0 BY o HolM AEY ol
7h e

2. A TS| RRE i ™E (CIEU, C-682/18)
7t A

J7AQ1 Frank Peterson(©]&} ‘Peterson’©]2} dt})L #HIE Z2H
AZ Nemo Studio®] ZAFFo|t} 19961 5¢ 20¥, Nemo Studio= o}
E]2~E Sarah Brightman &9 20]e H H|fQ #HIHS ARESI=
Aol st =3 AlokS AZFstAoh 20089 1149 49, Sarah
Brightman MZ SA|E ¥ x3d 2EFS FA3HAR L, 20083 11
4 69 Tl o] FAA 7} W] eFa ARl ofste] H5H 2
Fol il A28 HAH AU FRE %‘EE% 23 o9
st fFRE 2 FRES = FFolx WA fiEdld s AR
A2 A A5S A7ISEI Y. Peterson= o2 3k A2 Z&] A
gt 7= 59 AAHGoogle Germany)oll =S -43]'935’— T2 ¢
S 2HAsH] st frREe dgs #
sttt frREe TAY 94 Fol AAEd oy A& A &
I AFY Fol| FARIAY 5L AZAS sk ZRI=7F oA
T HEE HUATE Petersone FFEE HUHE A&d 3l &F
< AFslaL 7B} Petersono] Y2 E3E HAE Aol dota F
Attt AE Be E5YAWAPH A A (Bundesgerichtshof) & ¥ A
HAFA 7o FREe] Y-S AAs= AR #AHste] EU A W

AA= AZgo] AsjE ZH=E

-
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FEAPRA AL FoE A WA dES FRES 2 5398 I
ZRNEF] GAR] OSP7F A2 A3 A3z 21]1@4)01]*1 A= &
Z AP (Act of Communication)E FTH3=A AFRAT. FA XS
2 AZAE ek Zdzrt 359 o8& fIste] AlFEI OSP7h

Rl =e] 7Aoo tist] FAHoR &A] EahA

L, A B SA T %Eﬂzoﬂ ”EE aﬂ*?‘?}ﬂl SR A& =

2

I 212 AR, OSP7E FREFS Tt FaL 7S A= Aol 3
Fete=A], 24, FH=2E JRE s ZEA 27 AFelH, OSPrE v
g Ze=2 RAY RUEPSR =xA], AA, OSP7} ZYEA A
|8 e = tiste vl Zola BEHEV} gle goldxE

1, YA, OSPe] Au|Z ofgol AREAHUser)7} A&AS
dsl= ZRH=2E R F %}\q-ﬂ BAE A=A, TAA, OSP7t
A2k zpol Al A& o] s BEE AFE F e =FE AFst
=41, AR, FHFE =9 L LEﬂz FlElneg e TAE AN Azt
FHEo] oL, ool & MY E 7|Rte 2 ARgAA HIHE 4
sk Al 2=®lo] EXSh=A] oA ol (Frank Peterson v. Google LLC and
YouTube LLC, 2021).

FEAPA RS FREE A AR A3z Al e 35

FYAE FASEA Biol, FRUI e MU FH wE 3}

r&ﬂ

HJ

=

e

4 Directive 2001/29/EC (the Copyright Directive) Article 3 Right of communication
to the public of works and right of making available to the public other
subject—matter Paragraph 1: Member States shall provide authors with the
exclusive right to authorise or prohibit any communication to the public of their
works, by wire or wireless means, including the making available to the public
of their works in such a way that members of the public may access them from
a place and at a time individually chosen by them.
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28 9 FfF FAEFY 29 T3] s FHEE AME THsEt
Al = A ooz ZFoA G Zrlxo Uisk e AL B}

=d 71 e & T A2 T3 opdkal At
(Frank Peterson v. Google LLC and YouTube LLC, 2021). v} L3}H
Tl stATka st AR AR A3E AFelA FA8E T HAE
golo FPAE He Zo)BE, oug P45 TdsdTaL £ F 3
<Al #3F sHo] Tttt

FHAATRAEE 7193 contribute)’ & RIS Al 7FAZ S48
th AA, OSP7} A &do)| gate] RExE Zelxyl BHZHoR AL
7hsdtthe TAIAQ AX e ZEal UARE AESHA AR AY i 2
o) HZS E7FssHl &7 flste] x=x8k= AL kA ¥+ 4,
=4, AR BEY ZRI=2E ffst] ERES ARk de& OSP7F
‘AIAY = kA ouloA dgtojof = 7$-(knew or ought
to have reasonably known)' Qo= Azt sl thalste] A 4=
UL BHAH R tfgatr] A AHE 7ed Aol FA™

9 ‘AIAY Lghofof = 7d$-(knew or ought have known)'= Osman v. United
Kingdom (European Court of Human Rights, Osman v. United Kingdom,
Judgement of 28 October 1998)o4 FHJAATALTF =717 T2 7119 H3
PAREH Aol HHZE JUE BEsh] A 2AE FHslor & AFAHU
ot EAskE AZIE AR fgtd] 7 @AY HZES AT A=
‘Osman test' & ‘Osman standard’ 2tii= BT 9 F dAl9] H2AEH AA,
Fo] A Aol ek A3Ake] MHIYNZFE A A o|a S4HQ] o]
EAEE Al 2o gt LAUAY Egtelok sk A EA, deEHoR
g 183 S AL F JS AR AFHE 4T B Lﬁoﬂ/ﬂ <
L AT F e ZAE FHSHA F2 Aol 7P ASFHA F-E ANe
Zlolgka a4t o]E @ ‘Osman test = ©lF 54 7§11 B3 #nt 01-147‘4' A
WHAQl AbEe] BE7hA] thekdt fokollA HEHAY. A& E°1, Keenan v. the
United Kingdom (European Court of Human Rights, Keenan v. the United
Kingdom, Judgment of 3 April 200914 FEABAATEE A7 Mark
Keenano] 7ol AAlHela 2291 /@S AZIPSS 5ol LUAY 4k
ojoF FEA, Il 223 A WA Adte dEHoE a5+ A
© EE ZXE FsHeAE AABIATE (European Court of Human Rights
Research Division(2017). Article 2 The State's positive obligations under Article 2
of the Convention to protect an individual from self-harm. p. 5)
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ek
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735, AA, OSP

= TH=E 1=2ed FAq3 Ay, F AT
=9 BY FFE St 5HEHs 1%kd =75 Y& AlFshA
U 2838 282 392 248 AU} old gt T8E 192
AT Yujdls BEHEQ ZH2E FRFoH F£S FET
T JdE BEde =Yshe 9 dYE =¥t skt (Frank

Peterson v. Google LLC and YouTube LLC, 2021).

FHAPRA AL AEA ddo] 2" F A dES vheF fRE
7F AZE AF A3z Al e g A
O, oA Awe A wix A& 3
Pt FrREe 9ol thete] HAAPFA WA Z (E-Commerce Directive)
A4z A1oNA FA8sk= B FA4S J8S + A A3 2

o] AR Tle] fUAWABLE FFES 2L WL FH Ee
S 529 9 3R EAE 2940 BB FTYF Y28 24
2ol th@ A2 AFHAY FASE A3 L HEHA 4T o] ¢l
£ 5ol Agetia Rgkth osle Sl OSPE AH4le] BEo] ‘T
3) 7l&doln AFAelM FEHA 42 AS olF BA FsAY
AT 5 9l 20 aFAch F AY BANA AH7] A

2 A
£ OSP7} ‘¥ JE=d AAEoRE HoHE Fdl=ol HHs|
249 2

6) Directive 2000/31/EC (the E-Commerce Directive) Article 14 Hosting

Paragraph 1. Where an information society service is provided that consists of

the storage of information provided a recipient of the service, Member States

shall ensure that the service provider is not liable for the information stored at
the request of a recipient of the service, on condition that:

(@) the provider does not have actual knowledge of illegal activity or information
and, as regards claims for damages, is not aware of facts or circumstances
from which the illegal activity or information is apparent; or

(b) the provider, upon obtaining such knowledge or awareness, acts expeditiously
to remove or to disable access to the information.
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LLC, 2021).

O AE&L o] 827 4R Fulxrt A4d e #E dAgE
Jefistar A =Az7F WHeA Az e AL S FA (Notice) =<l
et Felvh viEEE Aok dddn S AR Aulz
AEAR] FREE o= XVQ';‘J AR A8=x A3 IE FA B
H(Injunction)= & F AESAY FAolth o] A diste FHA ]’
HARLE A8 A3F-S WA Aaprh ARE7] Aol Az Hs) A
Ae BARNIE g Zrlxol| ug HE 2&3SHA AASAY At
A 53k AS-E AQsta, wheF OSP7E sl ARNS dA E3AY <
25k Eete Aol AAAATE OSPell st 54 ¥R S He F
e TUHHAY] e wiAsHAl ¥ettal S sk AT (Frank Peterson
v. Google LLC and YouTube LLC, 2021). ©] Z&E-& OSPAlA WA 3
e TAIF o]Fol= 1 ek vbEE Aol e A ¥He T
T YRR I ZYH A A HY(Storerhaftung)’ o] A &A X]j]
A8z A3 FH 7 ZARJA of 5o Aot FrdAPH A B4

o] &Aldll tiste dA 2 stoll oA sk OSPoll qhﬂ'
A Aol #e 232 AR AR A8z A3Fe] A FHIbE
stal At A8 4 vkl & Aol

H‘l nN'

O

ok

1

FO rOl' o
fo

7 ., it must have knowledge of or awareness of specific illegal acts committed by
its users relating to protected content that was uploaded to its platform”. (Frank
Peterson v. Google LLC and YouTube LLC 202)).

8 Directive 2001/29/EC (the Copyright Directive) Article 8 Sanctions and remedies
Paragraph 3. Member States shall ensure that rightholders are in a position to
apply for an injunction against intermediaries whose services are used by a third
party to infringe a copyright or related right.
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o}, %7}

o] ARQEE "2ElQl FHl= Ff Al AlgA ol gtk 29) 5} ot
Al DSM AA A17x297} AE5A] e ARRHOolg= AHS Gogof
gt DSM A3 All7z2= 98] HHo2 48l FHsh= ARAT

QRES U] A4 ZHzE Agsin BAACE 42T 5 e
| | =

AP A ALt A7z W=
E9FL A}%zm ?ﬁca A

Z
Fdl= F Aul= A

do o o

=
3l A H(Relevant and Necessary Informatlon) A&
g 54 ZH=I} el ATHA =S BT Aol Izt AT
Ze S 22l FRl= - A2 AlFATE 9 Ul HAE E75H
st HAY =¥ (Best Efforts) & 7129 B8A0] Atk FA T
3 ARRFIA= DSM A Fo] ALHA] &%, FHAEATALE
FEIF AR QRS Az Rk @3l tiste] AdS AA &

9 Directive (EU) 2019/790 of the European Parliament and of the Council of 17
April 2019 on copyright and related rights in the Digital Single Market and
amending Directives 96/9/EC and 2001/29/EC (the DSM Directive) Article 17
Use of protected content by online content—sharing service providers

10 4~2] DSM(Digital Single Market) Directive2}3l &&]+= Directive (EU) 2019/790
£ 2019 5€ol =Hley EUE 3ld=olAl 2021d 649 747bA] =l 2
8% 71zke 83T (Artdcle 29(1) DSM Directive). 2= 3% Directive®=
20219 69 7Y TEFEIT, FHAPHANTEAS] Youtubedl ek HA(CJEU,
C-682/18)L 20213 69 22¥=, o] Aol 23 FAlol= DSM Directive’} #
|HA B3k
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oA #AEAT 28u, @F% DSM A3 9] A g wet frREet 2
Zo] WARLy] 95l EHFZ (Best Practices)oll w2t F3}7]
& S THE FollA ov itk #dkEnh O Ve A
Al ¥ 7HAZ 298 = Aot A, AZAARe] OlO—lTJr e 9 AR
o A+ Atolol FAF o]9] F(Fair Balance)o]l FE il A= ofoF
gt =4, ARES Fslehs 2Rz §8HA ?%%ﬂr% 3t A
vl ok X3 9 AE AAstof it AR, @< 7\}% A=

q = =

a2, DSM AR A7z 2 FRAP AL A AASHE 7))
FHAY 71Ed @4 AllzDAA A= 28 2 BRY A9t
FH7FsA el digk E7F AZjEnh &8 EAVF He FEe EW
ez thA-s7] {5t EYT Zo] dxnd YRE dHUF F99
A 3] (European Commission) | A% 17g3h= nie} o] HE|9] dA] 7]

sHo8 FHAJ AT BHAR ARS ZHEE 5 gl7] W&ot
(EC, 2021). 23], FHSld3s]odA = niel o] AA 7k

a

-{o

1D F499% 7189 84 Allx 28 9 ZRo| Af Alld. ZE A 1389
ZHrell ok dElE Zteth o] dee FdYe] e B ofdstal A4
BARe] Ae k1 FR g A4S Fa whs ARHE EFeh A2 Ao
Aot thede EFdT (FIEAH2010). FHATE 71Ed @ =R,
URL:  http://dl.nanet.go.kr/law/SearchDetail View.do?cn=TLAW1201400414#none,
2022 3¢ 8¢ W)



719 R0 Qlste] A Adz2% AdEE 797 ol o
ATH2, T1ETH 437t o3 AssE JEE A 7
At A =stdsol= B, A= A
AA o Z(ex ante) X}l A2 o]o]d Aol Atk (Keller, 2020).
ol#gt = DSM AFe] =49 A%, 3t AR7E FHAPEA
Tl 2F5E AVIEHY FAT AlTxRANA AASEE HdEl=el g 3
B =Qlo] ¥ AFE SNt WEAE IdAJTE FHEAPEA
TaE o] ARE 71ZEEA, i W&ol Bt FHAPEABA]
B 3A FHEd3le] WA (Guidance) S FxstEkal ST (Frank
Peterson v. Google LLC and YouTube LLC, 2021).

o] o] Yer] Mo €4 EU =52 =g A3 dEHE S
g ¢ e fdAs FuA =¥ dF S0, 5 DSM A
7122 Q3o QoA FHA AL Aolsly] 9 ste] AuEA
EFE =YY Bundesrat, 2021). o] A#EH ZFo W= oo
Aeole dEEVF AR R AdEA gt A, 9B AREY
50% olstel sidata, A, AZEY dFUF e Fulze Adsia
T ARgol AN ARd A9 (E E0l, 15&27|RHe e T+ H
0L, 160#+e] 8|~E wtd T 125kbe] T8y 1Y) == AR, &
= Ao g FAH ASL7} aA o)t

A= E78kal, DSM A3 e =3 7H FEolA FHAPEA
BTt AAT AAE, FREe 22 Z9
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o) tpgel B & 971 Mol (A5H, 2000, 139%)
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Achel Edlo) Af Yol BAE ASANA DG el sith

FYAPE ALY FRY o BAL AT ALAS e
HxE g2 3 P90l thstel AYAA vhy BAHIAT, FA
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ob# ARRlo] ARRle] 71EAE Halste ZA-¢oll =7ke] 7|EdRE
o AellA o]F WASE dAWMS =Ml 2S5 ed, olHd
Z|RHET R AHE IR TR SUoEAM ] oA, A
M2 e, 7Rz Y] hdAd, QIRte] ol tiE EFH HE
do] doHe] s}, 2014). 71Ede 7HA AAE FAske Ho A3
J Yo E Bou(o]dA, 2022) 7EdRSE R dAYE ZAE
7124 AA THAAANA ZE 4 AL 7|2 AR HAoR

Astel A A FAZL AAY W) Br BEE 27T F 3

il

the "ol M(elnsl, 2014) Ay A Vgl ehgsikn AzEck 7]
BARERE A TS WHT Beo] U= s|BAe Fsto]

of BTk 2w Ede Afe ge 718w
Aol thste] Frke] JlEARSRE AT 5 QU Wk 2,
NeAnselne 54 FRUo] Aste] AAelr] Hrke AW Ah

2 Tejste] AalEE ARA Ao A RA) FEI} FY
o= sHe] Aol e 1R Halol SlolAE Frhe] F1E

2. O3 gAsiglo] S5 Chy B

20203 29 26Y W= A9w3] FAHABNA fHFHe 11 BRI}
o E

¢l F2oll gt PragerU9] ATolA FHFEZE HFRl0]l A=Z=d 59
d FH=E 4G AU FAEH ALz FHO| A fHIA

13) A9 Aelx o} TR {FFH EAN= California San Brunooll, Google
B A= California Mountain Viewol] 248t 9QojA 14 #&do] Northern
District of California San Jose Division 24! #sto] 9L Ye=z FHoh
(United States Courts for the Ninth Circuit, District & Bankruptcy Courts.
Retrieve from https://www.ca9.uscourts.gov/district/district—and—bankruptcy—cour
ts/, 20229 3€ 12¢ W&
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o), o]Ae]l FREZF HyzQl AXAH Aol tiste] withste 44 o
olghal FAstath AU fFRBEe Wi oo A7) At #a}
T ZAPF dval AFsd=d, 54 HiY ol tig A% A dE 9
Zgo] Fettta sk Aol AHSAlE 54 Bt e tiste 2
22 3t o]oE A7 4 7] wzoletar A A TH PragerU .
Google, 2018).

old wat AU 20179 10¥€ 23¥ AREE AU= Yo
AR Allzx A2 mE 3o A fnk, AP Alx fnk, 2
Fyo} Unruh Al91E A& (California Unruh Civil Rights Act)ol] w&
28 FA 9k, Aexyole] B3 AAR (Unfair Competition Law)
ik Aodd D FAAY I8 Lanham Act(Trademark Act of 1946)
of & 39 Farel] i AT, FREe A AW Alzx ARk g
A% A=A FA| (Declaratory Relief) @2 A 71A F+E £33}
= &% AV|EA

2017 12€ 29¢Y PragerlUe fREI}F At AHLE2] 597800 tigh

FE ASIES AAISH=E <uld S W ¥ (Preliminary Injunction)!
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& TSRO, 20189 39 269 AFUol BE A WAL o
odul 274 WHe 77, PragerU“ 7o) e Skl xﬂ%

st il AW A1x9 Lanham Actoll @& 39 Farol] thgk A

Toll tiste] A4kt o] =Ee TP AR et # f& +r
2 e =osketl 11 BHo] Jorn®, ot A

Hd HE T ST Az #4F HE AESIR gt

o] A AHL FRES WA AAS 8 Azl WE AP
AR o2 E 4 eA ofYH, AR 7 (Private Forum)oll ald
o AFEAALY] tide] HA] =AY EAlelt o] Aol Bake] Hj
de B HAE(Ubiquity)? 370 E3E(Public-Facing Platform)
Ei/ﬂ_‘l] Aoz B8, vt &2 olfE FRE7F AN A

Zo] &S WA U= AR A algsittal AEA A K PragerU v.
Goog/e, 2020).

ML 1A 8 Alzrt AP A7 obd AR 3| A
o] FA&e Uik Y-S A7IstATh o+ ol HEeAxE gHE W
|08 ‘HH Aol #I AYH BRAS AR AW e F
(Government, Federal or State)ol] thaleqt A-&H0)’ 3 39 K Hudgens
v. NLRB 1976). PragerU =3+ 5271 5719 7Y glo] ERES &
Gk RIZE 7Idolehs Aol tiste o]o]E Al7|ekA= skt

5o ZFAVE 9 AL AT A1zt BE, A m=e Foll of
stofutk A gHntal sh= FHMA FAHE d=e] HAE Alvi(digital

4{

A= Zlo] ofolA ABHART= W] dEo] W] wid dudAe & =
+°] He HAolth (779H2010). 7FHE(TRO)F 54 (Injunction). URL:
http://kooattorneycpa.blogspot.com/2010/06/tro—injunction.html, 2022'd 3€ 9Y
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age)ol= F23 9How FHEIA HLE £ YA R
Flsl7] flgte] A2 ABUA 22 UAE YA d#HE
st

A A e B

1o
S
=

= Howard v. Am. Online Inc.2000)2 ©] A
FHsk= AP DAl (private entity)= =71 F| A}
(state actor)7} obdebal AAASATE F WA A-&F Fel= Manhattan
Community Access Corp. v. Halleck(2019) 2.2 o] ARAA|A ‘©<=3d] o
E Ao A4S FHske AL dEHola FHAR v FF 7]
o] ollm, & A dde FHITE Abdo] AHH dAlE 4
A A1z Aeks we F7F PYARE viE AL oprh’gkal st
of Sk 20009 Howard ##ElollA gHE dFE oAl AAskAth
A A& A= Lloyd Corp. v. Tanner(1972)Z, ©] Aol A &
U3 wke} o] AAHH FZ o7 AMRSEE A tiFo] 2oUgith=
OJfFHt O &2 ARFAlLto] AMHQl EAS A ekethal kT
A=, fFEe Iyl diFo] FH=E YJEES IS F
st E fFRE ZUFS FREY AHAAICRE T AR S-S
2 QIS Holt}h. o]Hg olfE, FFEIF yAEe 4

el
%m @0 oot B AAde e goa @

< AEYlA A2

a9 b= W2 TI“IT-E]-7]' ?-fﬂ T‘JMXV} OME} stHEl=E &3 7]
e FRsty Jlenw I7t AR FE 5 At PragerU9] F
ol dste] Akt MY ol F et &4 Vse
B ) W 7o) =7 PR AeE F dee dASHEA TE
ol oste] F4E b= 22 7=l wek AAksHAT

A WA, UZE 7B =7 AARE HAFE = Y] ¥ B
750l ‘HMBAHog ¥ EHFos HJRe s)Folga B F glo]
oF @k 20021 Fel(Lee v Katz, 200209 717 g3tk F W
A, o] 71ELe =37 9t i 5L HAEHOT Zrlo] =HZ
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4’3 FAHF o ok stth= 1982 Bd(Rendell-Baker v. Kohn)| 71%
AgstAnh Al A, HYS IA AT Halleck #3(Manhattan
Community Access Corp. v. Halleck)E 183t Al FHFoA A
e FHsE 7ee AF 7|ANte] AFHoR FYs & FFo=

AFE 5 YArke YA

tlo

PragerUe AHT Aj4bell thate] 483 A1z 285 AAT i
2 AbgElQl Marsh S8 (Marsh v, Alabama, 1946)& <183l F5HE
B2 AFEE] Fidte tieAS 7M7) wWiEel FAAY 129
AES Wethal FASAAIR HYL o]& 7178kt Marsh 4 0
A AT EAS AR Al o]els fite] ARl AMEE R
oAl INETE AFAY] dAge.a4e AMgshe AFEES] dH
2 Ao st AFATF I S FEH 7]5E WA AR

339 ARl AFEHE A5 T AR ALkl tisted £ ARE A
|3 AN Marsh v. Alabama, 1946).

a3, o] AR 5% AA(Lloyd Corp. v. Tanner, 1972)914 A A
gre] AA HAE Fiste WK 719Y A5l HEEHe AR
StAA0) MY o o] A Aldte] tigk FAHAY 1= HE&S F
oishA] eFskth o] ARdolA MY FRES A9ode A Algkel o
sto] FAHEAY A1z HL&E IAG & oo A 7z 7ol
sttt 1 Ajgle] thEe] AAdS fldte] UlE AS 33 2Ho=E

g OT o1 S m—
HygE 4 Ju= PragerUe] F4E 7|7+

)

i of

O

FAH PragerU v.  Google,
2020). 2319, Ad(Cornelius v. NAACP, 1985)5 <lg3le] 7 x4
= A5k fEiAe AEVE o=E . ) HES Sst AL

Fhslok Boka FEshenh

16) o]g3t == FYHYNAE HskA HEEL U dE o] FFFEARI
of tisiA FHAFALE A FFEFEARIY FEY YA I7E Y5t
= A% HA g3 ZddA t2x] dte dEATLe] =ee O W2 o)
Sk (AA T2 2008, 6. 26. A3 2005301506 ADAN TR Wb )| 322428
=3l g 20-1, 3979H)



116 O|C|0jQt Q1A = A8H = 2|15 = 2022

ol

Bl of

tlo N ot X

]
&

Aoz, HYE FREI7E AF FAte AA 271 #
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= . RETE A Aol tiste] FAHAQD oFs
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2, o] ASol= BHE FARER] FHEe} o] Agrle] ®H
o] Aol Hale] A= Atolo] FAZE o] ¥ F(Fair Balance)o]l &5
I fFAE ok gk o2k o] Foll= AN ARbo]l ZE oy 71A|
/AT A E Bo] AREY HIA B AF A (context) & LIt (o] &
A, 2022) /MR Ao AWM HEl7F FUiskAl | Afolle
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B ARE B e ofF e wreid, wek o Agke) A
2o PASR ¢ 2HAEEEE Al AAlel dEE 4 o)
o A Wl @o] 2982l B 1 Wt eoZkA @ el
A ZZAJANLG Koln v, 2021).

sk A g0l M o
ot. ®7

o] AdAA o] EAZ e A2 HEYS o i stol=gl S
ntdd frRBe] Ad dhEn fREE W 209 B o)) A
A7 281 kAl AREAE 7 209 W o) o ® H AAl QIEUl AME
ko] AL 43%7F Wi FRE A 2dhs Aoz A UTHAffde,
2021). B2 APHAL o]FR AFES] B el At IFE
U HH e xEEA Y] ANE T fREVE B £HEta 957}
St olaEly] A Mo YJREd vges Hdsta AAEhHs
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At
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st FEE AMgslEeEts 1 78S dAsta FYekA vidste 29
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2. BojRllE AAI20f| chst RREol MU QI HWe| NSHAS| TE

ojstol =, FFE dREH FHl==E sty 7iQle] Hort J&
H A FREA AYE E3 AAoA Fa BAT AL #AE <
To] " aFHAY {Jritﬂ NS YouTube v. Geeta Shroff
2018). o] ¥4 & = ol &atel ofsf AAE et tid
FEo Ay EPIRNZE ST I7F AR|2oAnt AAE s =A
=2 AH2oA AAE sfoF A BEE =A] #Id EAlolth
a2y o] =& FAE fFREe ‘?3;“ AJom AT vF A WA
AR HAgE AM =l tE FRES IS FACE AEdta F
A A3 ol 574’3}04&* Iﬂ@ﬂx} %G‘J—ZrJﬂ' Hdste] s AEgi
2018 5€¢ 179 9@ neHAL fREel disty fRE FHE
JErH Fd==2 ?_]?5]-0:] el FEd Al JHQ1e] el F<E A
BE AL A AAIF o E AA FEE Ae AL, Bl #HEd
ARl JHIA FEE AFS AE FASIAT o] = -ﬁ"-vETHﬂ'
AAANA AR E3foll date] HA AP FIFdtty AEAAGE %

o A /]‘:']7} AT

2] 1FHYL FRE FHF d2Ed Hd AE ARE A Al
Aoz 71]/\] THIIEZF A AIBFHATHD. Geeta Shroffi= “Indian Money
Hungry Dr. Geeta Shroff Must Watch™ 2= Bl 171 B2 AAES 2HA
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1D o] BPL QoA 1hds] 2T A #FA Atk o] EAlY &3t 2001
Wz Ho] offolA Rl whel x| BgS ZE®uk ofle A
MA Au) 2ol A AAE A& WEE Yahoo! Inc. v. LICRA 32169 F. Supp. 2d
1181 (N.D. Cal. 2001)°] 9t} o] #ellE AEU IAEo] =74 e AlACdA
nrd £ e EAE AT FrhdEtiDuh, 2002, p.359). i A
#ate] dfsts Aol ojn] EAsty] wEel A= HA] FHo] s ME
+ AFE OGFATGL B F= o AEedA dEe bket 2ol 594 AR
AE A Fe ARFEAAE HAdE AXEY AYE AA3sta Fajar FAF
ole] YoM HMAHSE AN FHE A& AANIATHE HellA 4 A1
o]oj7} Atk AZgiey.

18) FPAPARAS 2014 T2 289 #A o|F oled Hg el #AdNY T=F
ES A AT 2AT wre] BNt AMARE AAISHEA A AA
=7k EH)lolA HAARE AAsHA HE £ AFE 7HE AA BIske
=7He] o] AAA R AfH= AWt Ikl FAA HYHegs 72
o] F4o] B§ad FHE JTHEAY, 2017, 15%). 28, A AAY =w <l
A Bag AdeAY AAARJD AN SEE A FS B AA sHY dE
s FGEte FYT HS A AAC A& Zlola AsiA AT A
oA deaTHAY JAS AATT 9 22 =ElA A& Ak g
o] AAHE ole} o] A AL (Google Inc. v. Equustek Solutions Inc., et al,
2015 BCCA 265).

19 FREE e Y Wde] ao] gtk A& FAHs] fstd AA, SAF
S A230z wWE W x23go] HLATa FAHT 725 Y HH e
W) FAAHpublishen) 2 £0H¥ f-FHE A3xk2] Ao Eo) dgstal #|230%
= A3 dAtolEet HAF Ml AFAE WASHE ZFo|7] wiolth &
A, fFEe dE=H vtes AxdA g2 ¥ Ao ol SPEECH Actoll
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Atk FREE E3 AF AN AAZ AH YEE B4 2%
opz 9w Weld Bl gky FAstg ot A i WAL of

TS WobEolA W olstell A= o] Abglol AT AbddEA B 4
YA Ad, deusyide] dd 5l JrkE Aedth

7L AFdEA B @A) ad

Geeta ShroffE 9JALZ, Ul AAE Sld F fFFE d=2=F Al
A& A “Indian Money Hungry Dr. Geeta Shroff Must Watch”. 2}
= HIE ek o] AXNES AR ARRro] &R e o9
ARl “Desh Ka Dushman('=712] Z’o 2 W) 9] Ado 2|5t
AEE Hlom o] @A MYy #AAZ FEE FRE I7HE W
&o] gtk A& vidsteE g AAE 37t ¢ Shroffe AAE
I B8] 8ol AEAelgta FAsH g AAE 2 B AHA
of FRE 2 T2 AHSE T AXES YRES ©A e A
o AdE =R A5 FFEx Shroffe] deol& ARsta
gkl g AN =] AA, A B Age AFgon Y AANE
Shroffe] W& F&Estal o|n|AE &4AI17IH Hagle] HaE A&

= TS FASHATH

FRBEo X9 3t 7Oz Shroffe FHE & TF(RIE A3
AZE obd ml= WD sl AN ES A, AAE s AAHAE
dg] Aol AESIATE FREE d25d Zul=r) A off
< ST AY HE futolgty #E HYANA AAT A3A o
2rg Fdlzo] EF AHoA HIS Adshes A oo E AXES

HAPORAA AgAe] ARE FAVDEA e PHOR ASAE

e} JEEF AR ARE FUNSHA gols "Atta FAekth (The High
Court of Delhi, Youtube LLC v. Geeta Shroff 2018 SCC OnLine Del 9439.
14-15.)
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AT F= o FAAY. FREe Al WA A4S SR
(intermediary) & FASAA, A AA ALA7t 259 AF E4 3
o dF HILE HJEESI AAT F AEF JHe AHEJIHUEY]
gk HJIS Sste s/HAEAS] g9 & ozt A=A
(YouTube v. Geeta Shroft 2015).

FFHE oJUR FAAEAY B FEIIUA FRE ZDEo|
%EEH o} ZAlzg WAL 2HE AT FUNA @

9 7‘]/\]7} U= gl gHated X]"\]EO] ZAFNA NG 5FFS A
A& 4 Aok sFAH YouTube v. Geeta Shroft, 2015).
20159 64 49l wdE AHAS AAXEC] HHWS] Shroffe] e
2 gesa 9w ESd td Shroffe] ojmAE AETo K FE
= 3L RASA T AE e A A HY
& B =08 4 g gl Aol o Al ol {3 KA
), o]F Wikl ARgRE w9 ZE g YKol FolA HEvhal xSt
(YouTube v. Geeta Shroft; 2015). o8& ZA=E, HLL FFEAA 3
F AAET HaR1E SA AAE s HEEAnh 20189 1€ 18
Az WY ow AW JWAE 6 Yol HeS AF<lsta FH5EH A

4 44
ol W= A& AMSIAN, FRHEE AHA dAe vt

tlo

=i



A2 nsHdol Faskitt
U gelusuae) Be 9 vt

AHL FHREA A NAHCE ShroffE 3 TAZ < Ho 33
AN ES At ESs WEske Zlo] A ARATh AYHAY] 3
BFol met FREs ekl AASRAAT, Z1ed Aokl Aokal st
A e AN ES AASHA FUTE Shroff7t ATHAANA FFE
= AL ofd A AAIHCRE £9& FASHE EIAKRI vl |
Ae R 25 AVIEHR7] WZed ol& ZAE AdEedS 20154
64 4947 HH@o] M AAHCE AHgE 5 Jvtal ZEAAH. Ly
FrEE 3 JEEH HolHe IAZoE tE toly AH=E HE
Hol H&ET o g7l WZol 71€4Ql AFo R fid AANES AHASH
= Aol EBrpsdttta FASIATH YouTube v. Geeta Shroff, 2018).

olel thate] AU AEoA
2 &A1 A5l

ol 2.

5=

314

Aoy FH=r) % JE 9%
mepbd A AAReR
H Aapel A

FH=E
FHFEE 29X

S7ke] ThEsAl A Pel 94
o] AAAAS EHe| Afol BT M 5 Yrka FHAA ]

o] ¥ A Kol e tE Z|Eoe® o= dddA

= 714

ae)
rEe T

B3HETE HS AXIAN YouTlube v. Geeta Shroff

2018). T3 vlm FA1EF9IW (Communications Decency Act) 23039
HEH va JYe vE HES 5 gv 95 BES 1OE 9T
7F itk Q2T rpA e 2 A2EQl o1 Aol gk ®HEo] T
= U dojx|H] gkom g Jlsiate] Alfde] BI AHRE

siokaL

L

=
T

=

FASAH YouTube v. Geeta Shroff, 2018).
TS wholEolA] gka, A el wWHEol

shobal AAsidTh 94, 20159 69 4Y9 o]
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Foi 52 BHel tiste] FREVE o]oE AVISHA &%r] wWEel
A w4 BHe HAFHor FAHUL T AAEC] oHolM d=
E H0z 7J°ﬂ o]x2] JeEi(status quo ante) = 3 EA7]7] gk FF

Um

=
o} 122 I ANES AT 57 dotar HESIH T YouTube .
Geeta Shroff 2018).
de2] 1sHEe] WA et FREE 2d9 AFE AFAXIT
FAsAT. 1y 23819 A O}Eu'— Doju} Hgubojol Fhr=
Zol ol BRa g 7HA|7} e o] Haubolol jitheE om|E AY
H o 7hA] e wel Huigke] ®el= siete] fle ZolnEAL,
2008). Geeta Shroffel] thgt <A fl= vIge] Fdl=+= Shroff] ‘{lzﬂﬁﬂ
Halsle siete] = 2 BIF JHH| = o] o
o Q= dYasHde] HEL fFRE dEsd ZH==E OIO]'OC] 7H
AAd a2 d2 Esfiol diste] FREelA WA o] Ao
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22 LS FREF AQWNE S ol wet gesd vy
5 AAFA QoIN ABATE TR HST F A WF FHetn
% 7bsd Jtel=aiel e ridslol Stk AYSIAT tiie] o 9
Wl YReE WUeE AAshs @eiv MY 2gow 348 §
Atk HollA ZH ARFE ksl H=S OEtul Ad P9=
A Aol A o] ARIME PUL shte] shel=ztel
2 Fuslsb A8o0 & Fom A Heel Ug 2 Belo B
& N Aok A TSt ol AR o]F AgAY
ol9o] FES: ARelA oY FF Fao] BAE AT loiA
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o AL rhsky] AsA Q= WEe ol A AA
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o T AA FUF 0] Dol ofgE, FREI Gd F

MAel G@g she Zlol ohieh AFHY YRER TUEE st

Ash7t st e o ANE TAL WA 9470 e HAstArks
HolA 2lel7t 9l

V. 348

GREO WA AT BAD oY K B FolA H2e| elE
S3lo] woH T Qe FAl F APANABLS] AT BeE ASAT}
QgzEd Auel AAAse] e G2 Qe TR fA
WABeE fRE SUE d2Ed A% 9 2z diste] §
Fu7} Aol gk BEkAAY, FF AbelA 48 DSM A4

|

ATz} BHEst FREI7E A7) siMe B X0 diAst
7] 98ty ‘R HE'e} 22 7| A E EYse As 23}
= 71 AAEATE ol#g 71 disted md Aol FbsS
Ao #AS =oF FH YT ol HEPLS B Zel=wl oy
2} FHAQ FR=7EA] AR 072 Al 4 Q7] wEolth

F A AL 71E2E Held did fR2e AJS tE v g
Ho] fREe Ui #2Le FRFEVF O tFd IFHdx Bt
AHAQD 20 sfigslEE Y Alx 2HY AFE 5T oF

20 A A QY B3 ASI)A Ao (Transitional Justice) @F #edte] u)s)z}
F459] (Victim—Centered Approach)ﬂ- FzE 3 ) (]EH(2022). FLeFH:
wH] Agel 28 FH. QIAWNHE), 283, 556-557).
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E BEskA] gEv st 28u A dAlEka siHEls ot Al
FateE Y= st Fsixte] WA e 2 2ol FhatAl Hs
H= Afoe AT WA AAS B vt A4sit) o= ¢
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4 1Y BAR AA8 71EA Al
SE

o e Aol @
AR AgHe J1BAE Q3 gEtht v 34U FREd gg
BANN BAE B ARZWe] A4 g HPO ARE dAIA
Zejo] A4 AgHE /BAoE AHHHAYR, 2020, 389%), whet
A, 71849 ALY B o)gd] mEdes fRFRe] ADel o3t
AgAe] wdel Af7} s WalE Aol
AHE 5T TE READ 5 Ak
A A AR Ade) 2AE Pasm e 49T AR
Aol Walel BE APAe] A BAL ¥ 3
2 HJyde] BAL AT Pde| 2A F N2 vag &
FHel 2ol thEm 9ly] wEolth AR Aol o7 A7}
sty gels BEE J1Ee AAET F9eA sldsielol 8
29 A5l B8] ARE AN AN H2HY 5 Yok o]

J
A

l

o

ki

Y A A Hoge AAE g fREe Y3 Bste
T Ay aHYoA FRHE drE" Zel=g sl il <l
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b AT vt i dAAE U T3 ARATA
tiste] EHPAAA-S 2k #AS vF AT, A B
£ SteE 210 AL TYE BIAYE A ¥ AREAA=
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2 E3jo] o] A%m, 1 HgelA HsiAlA Hslv} BaPon
Sl S AE=E wEstel 1 Fsk FUE A9 KRR A
U9 A9t Deage Aol Bysitn Az, 2 59

A= A sEEE AW EFeta e oRs Rodiths
&= T8 H2o] AU o] ME Fd9 sAbselAl A AAA

A TFRAA AEE =FTL Aol v AP Hzxo HE 7

Ao ZAE Il AN M
A Fd B AE A
Atolell FA g o]y & (Fair Balance) & F=stal FAske Zolztal A
g ARy, fRE, ZReliARl AREAL dsiA)] AR 5 BEE
& Y oldFFe Fdtr] skl NE Akeke] H
73, A% A, 7124 o] Ax 53 #EdE oY A 8450 °]
ot ol#d AAFolle AV He 7]%%
I 713de] Hejel A= o Ags

N
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it
o
kS
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=

o
-

2 EAHQ008)E UVEMELS RF EE ANBL Faje 0]9e AT, 1 o
g At FgolA SaIsh WASEY] WEe] 1 o] HPES s o] F
HE 2 o, g L AABO] AAD s SPeds JES 9] o
Boll 1 BEAEA PozRE BT Lo tiate] AL A= A A A

etk EoP(334%)a FSch (EZH%QOOS). Ao Mo A A4
1 A - dEdEEA BAse BHYNE SHE- D 317 o
EUEES gigolut AXNALE AR syt BAsASw 1 JEUE-EY
#AYA7E APE A= Aol AReths = FlFl ANE =2 st
Jafate] AdAHe] Fsld Aol fFFEI T Edfell st Y-S FEstoiof
SRR fREe Agox Zo] A&d + ok
22) Act on Corporate Due Diligence Obligations for the Prevention of Human Rights
Violations in Supply Chains (Lieferkettensorgfaltsphlichtengesetz - LkSG)7} 2021
d 39 3Y ¥ &2l $AF, 20219 6€ 1Y 5 A3 (Bundestag)
oA o] WMo Aelatgda 2021 6 259 An %°J(Bundesrat)-4 & o},
20219 79 22 AWHEFH(The Federal Gazette, Bundesanzeiger)oll AlA = A
o}, (Federal Ministry of Labour and Social Affairs(2021). Act on Corporate Due
Diligence in Supply Chains. Retrieve from https://www.bmas.de/EN/Services/Press
/recent—publications/2021/act—on—corporate—due—diligence—in—supply—chains.html,
2022 3¢ 1Y 48)
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i ABSTRACT

Analysis on Freedom of Expression and Legal Liability
of YouTube

- From a Comparative Law Perspective -

Lee, Hyun Jung
Dr. jur. Attorney in Law, Wiss. Mitarbeiterin bei Prof. Dr. Jan Sieckmann,
Friedrich Alexander University

Among the various issues related to YouTube's legal liability, the
topics discussed through relatively recent cases are the following. First is
YouTube's liability for copyright infringement of videos uploaded by
users, and second, YouTube’s liability for infringement of fundamental
rights. The third is YouTube’s responsibility to clearly and fully explain
the grounds for censorship, and the fourth is YouTube’s liability for
illegal, defamatory content posted by users.

Firstly, regarding YouTube's liability for copyright infringement, the
Court of Justice of the European Union(CJEU) ruled that YouTube is
not responsible for its wusers copyright infringement of uploaded
content. Nevertheless, the case provided guidelines on which cases
YouTube will be liable for copyright infringement. Secondly, the
constitutional issue related to YouTube’s responsibility is that of the
violation of its users’ fundamental rights. The 9th Circuit Court of
Appeals in the United States ruled that YouTube was not subject to the
First Amendment because YouTube is a private forum. In consideration
of the background and contexts of individual cases, it is essential to

comply with a fair balance between the interests of YouTube and the
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users freedom of expression. Thirdly, concerning censorship, the
Cologne District Court in Germany concluded that YouTube should be
obliged to provide guidelines governing how uploaded videos are
censored and removed in a more transparent, predictable, and
understandable manner. Lastly, regarding defamation, the ruling of the
Delhi High Court in India recognized that YouTube was legally liable
for damages suffered by individuals caused by the content uploaded to
the platform. This ruling is a judgment rooted in a victim—centered
approach, confirming that YouTube is in a legal position to remedy
any damage incurred by uploaded videos. In considering the issues of
freedom of expression and the legal liability of Youtube, it is apparent
that the most important principle is the maintenance of a fair balance
between the interest of the relevant legal entities. In this case, it is
crucial to consider contextual circumstances of individual cases in

question.

Keywords: Freedom of expression, Legal Liability of YouTube, First
Amendment, Public Forum Doctrine, Contextual Approach,
Law of Balancing
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