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1. 712 Helo] A1 ol 'S E43 7tuste 8
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v, 22
1. A2
ERTH A2x AlzoAME ‘B olzt AMdoly A TS Ao
2 B3N AEFFOEZA A, AxR, &AM, 3, FF, ols s, BHE
Solgta Agosta ok E5he gk A=l AHE AMdolY g 5
FH3e dojdzoly, O dHE W&o JFYE FAR = 54
HASEAL AEQIE

o] Qtk. AstE oz Ae FAIHACD
&

e A7) AEY S BRI ASE P2 Aol7h Yg B 3
! e

(prose fiction)’ 0.2 Ae|Hdt}D
oe] 378 F2 FelAx &
HE Brjgts 248 s7A0] AxHe FEYE ¢+ A

aAe] HTH SIS BTEn 24 & SR B AE

D J. A, Cuddon & M. A. R. Habib (Eds.) (2013). 7he Penguin Dictionary of
Literary Terms and Literary Theory (5th. ed). London: Penguin Books, p. 477.
2 Ibid., p. 279.
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FEUEel A ST Azbmel o3 We#lEo]l MlelM ARdstE
Atele F2 Fsh Setute] BEE 97 BThd Aol Aol d
AR L HE AFelA A dEHE 199599 ‘e o3 T &
SAFAVEAR ARID S8 AL AljHA et wmolA= B
dojut A7F ARz FRI Holuy, I AZIZF = 1980
20 Aol HFEo Atk A A HolM xde| ARFE 2
A3 WodE HAE FHTE A7IeE Al W3 ES(aw and
literature)'> Zopt We2W Al7|7F gEE|dA 2ol oF ®ofE
o M7t Al=e A7 FAE FES WAL olF & oo HuE
AL o & g8 AUA HEA #E AR Y 2 205 s
o] =9& Ao ARRAAl F Aoz HRth

Iy Aol o3 WadEe HTo = AL EA sk, WA 2
Aol tiigol Har k. 53] mlldllM e A2 A AF 5 HEIHl
#dEd &AE vgFe Lo A soluiA &4 & JdeEe T A
Ao Apige] ZrEAY WAt IEHJTE FHo] Aot AVl
o =&ho] = u} gk 2021'd 7 £ATVPF daiseh Abojo] Fange A
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3 iy 1998, 2. 27. A3 971419038 #E; i 1998. 5. 8. AiL 97t}34563
44; o9 2010, 6. 10. a1 2010748341, 8358 #4; thH< 2010. 7. 15. A
31 2007t43483 &4 5.

O AMEAEHEY 1995, 6. 23. A3 9471319230 HA.

9 1980t FH FAT A AT Bok, W Ao vk ,
AR 5 B3 B PAS B, B8 Bobel e WaANES $F 52
A=stant,
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6) ?*_%E‘_EOH 2y e vt gt g sty B 4 qive AE
FH olfE d1e] HTE VA ATHRAE (2021, 10, 5. 7HEeE e <l
|3 ]%L-‘— 241 FEIE oty (@Y E). URL: https://m.hankoo
kilbo.com/News/Read/A2021100514250004812 2], URL: https://m.hankookilb
o.com/News/Read/A2021100514250004812

ol (2021, 5, 13). AME =& =3 IFo| AR dFA---FrE a4
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3AF
(el aldalels oy

oAy 1S
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e EoplME, JAaAe] Au SRE BACE A
tgo] ZFxHT7E olF gdelE £l FESEAM At ddE A
Aoz "ol st A|eko] ekstET GALA ALAS 7

o2 AFH o2 s Estal ATAshs Al UERThY TRl
L AAA ARl 7RG A 84t
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Ztell A= HMdo] &4 Z2etal striets HAtel] et ‘;nq;z;o]ur
2247 JhA ok tal B, AAE AUAA APA7)= Al o
A AT AS AU

TG of" HFo] A sgdith= A}*‘UPOE A e
TE dEAH0 T WA= APt oyl A= jo|rl 9L W nE
Hos Ao s dgHTh 0]% HlEo] Sls A AR
12 FUE (200D). (@3 2o Aarnde] FEEd A7, AZTsa A=,

50527,

19 F<, §19 2, 2001, 527,
W 931, 99 2, 1017,

19 gelg QUO7. WA 22715k lclo] Aske - R BB MBI B o]
oM. (k3 AFE), 204 33, 302-3037,
16 o] 2, 3041,



o] &4 RIEo] JoME ¢ HE 2 £A4 wEolth FA AR
= A5H Fd 58 EHE gRlsiHgts B AFRA] ARERS kY
o] dohd &= glem=z AAH AR =" F e dAY
AHAS S Eo] Q. HEHe AHLS AFIEC] AR fr]HoE dAAE
of MAA e AAE o|F= AARR] A& ZEFolof dth ol&
HAallAe ARl Egjus 8% 8471 oflHgts Al /AR
= S8 Aok AkaS AFRFEC] FFSHA aiAEojoF gtk ot of
H =9 FFol g AR Ame Bs I AAC] AsfARE EA)
g HolAgh, AAHAAE WFol ol2A H Wi FrU ALAA=E
ARAo 2 AANHAE FUTBE HolE DAES F3] A= gl
of @t} mebA SelE AAE AR Alole] FMe wWe7] SlalA T
X pgeie] FAY Sl Utk olel Hatel @A EAE Zriss

7] 913 ez 7o mA 3R, A= F3ste o] Fofit

HHYE JA=etul ‘A 1945 T ST AR A A4
I RIZHA R AAbelgel] sdele dstel dEste], st gl
RAY A#H A52 FHEE GHzE ARTS Fol 47 Qe
olo1E ZANSl 7ol ZRE AVE A& AolofA, 1 BAA

FoB AFA 5o AR ARl Hi A7h s Bl i} oeF

o

d

FolES W3t 7 HAE BT ABH AME Abele EE
w-$-7] Wi olgta AFSHATh oA E AAl Aol kg Aol s
AN Ue AAE ?L” sl7] feiAe= HAZ R S92 o] Tt
nEy A= o= AT A st Az

I %‘ﬂéltAﬂ Hat7] HsiAe A AE A JrkE Ast
A71E Hl TS FAH AME AAITBE S0 I E o oF star,
AP BglEe] e BHBAYYLS M A ol o Ee =3

a

& wRse FHYS O] AN 4P F Yot of g Hojw

17 thE9d 2010. 6. 10. A1 2010Tk8341, 8358 2.
18) td 2010, 10. 28. A3 2010%2877 4.
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FAH o] ZAE AR INT AL HAZ B Aol
SAAE) U FAH AL ANSAT, 9ok L T £44
A &o] A AAE AEAEI Beste] AR PATE A
SA FANT FE QOB Jeldle Agel AT Bast ok

b

I 240] og elglé T v3e) Welo} ol

A&l A3 A3 o] &M o3 HAHE #d =oUt TH
rs] o] Fojxl AL 1980 ZuF w=oln) Z 4R ARl H=
oA 60 FE T0dtol 2 e ARl E A AFE
L sfofof aE}E Hel7b GhEAT 1 251 197996 A ¢

& Bindrim v. Mitchell

g Hedess o 27 B & ¢

FAo] tidollA FAHYL, 1 F 2 d Aojoll e o7 HdF]
& Hd A0 v AU olstelM s EdE Ikl A7t W
g& AuE7] sl tEAQ BAS 3beke] HESE F, o] A7) A
aE A e #d B#d 5l H2e] A%e alskaL ofo #AT v
=2 & AesiEn

1. 220 2fst BolRllEat Bl 27

ol A S 9% HogE EAld sty xde A{E 1T
Adr)E=S gHe A FHZEE New York Times v. Sullivan
7} Gertz v. Robert Welch, Inc. ¥+2o] it} o] #HEELS Hog <&
%01 S7FskA Al71ell 7]Ee] AR QIRre] EAIEE s ARRE

2 #AH ol A vietrRr] A2 A ER HIFETH20 o] HAES

tlo P o ot

)
EE

19 9 2000. 7. 28. A1 99tH6203 A 5.
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- & dEA A FHANME AF AL JoBE2D o]dtiA=
=99 AA= 7] AAstd Hagk WA WEThe IHEFSiA AR
WA, New York Times 32222 Alabama 5 Montgomery A9 7
Z=7dold Sullivano]l FwS&EF 2ol AlAE Fare] W-go] Al o
£ AESATE ol E Elde AT Aotk EA1E Bae A
Zro]l A9l s vlFsta AWl&Eo BT AS dAske U8ole
Eﬂ, I 5 AES 2 Feol tigk dF FAR] Weo] A oE

Aoz AGHJH. olo] F WAL HAEY dHe Ak Eanl

£

o
P

LY

ARE g lojAd FEA A (strict liability)= 1A gH
A1z ety ddsta diHd Hde] IdxH 9

e o o e
A
rE

)
1

H”i

A
St AT FF9)(reckless disregard)
—o|2u} ‘FAA <9ol(actual malice)’ 7} =HE A9 Isle] Me)o)
dgstA HAc

197439 Gertz B423L New York Times FHZo) ool Y17} &I
A of Fofl wa} g dgsteof stal, TP S A= <F

20) Roeney A. Smolla (1983). Let the Author Beware: The Rejuvenation of the
American Law of Libel. University of Pennsylvania Law Review, 132(1), p. 7 &=

2D o & Fo] AAA (2015). AZ-E3] AFet AFde tF =3}l tigk vl
N HE - v)39] A2-E39 Aol #Ag €4 A 90|, d44 oto) dF
5ol @t - (A2E2, 1475, 64-774; *’E‘Eﬂ? (2018). EA A ofe] 7]EY]
WA g U MR EEEAT), 199 28 12171319 old
(2018). &2 FHoNA ERA2 Aot dAAY S& - BaANE &FolA e A9
4 AdEs FHSE- (A2E2), 1683, 8- 14‘11 ol At

22) 376 U.S. 254 (1964).

23) 418 U.S. 323 (1974).
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Hoe= HeYs fAsAT o] #49 dis Gertzgle o529 WMIA
2, Robert Welsh Inc.2}= 3|AF FA| o] AL Fo] 99 ANZE A
2] W& FEstATta staA Eauld-s ATetdth Jis Y1
7} Fdol==2 New York Times ¥Zo] wel dAAZ <tol7l UFE o
ofgt FJo] AYgitta FAsH e, Yt IAFAA e AFEE
Atolel de] & 33 &) HE AAHA stk ok Al A
FaaS HE Aot E<lo] oilbEts: thFoixl W&o &7 Al

of #3 Zolmg H4HH otef r|FEo] H{HATta KT T2y

¢

A BEES S vl=e HAdE Hee VIS B wged
S HE3te] ol2nt AW o #<EH(Constitutional
Defamation Law) ©] ZHJith2d 1 AL o]
Hat7] flaiAe ‘1o mE A axio]
oty o]& TalAl WFEo] wWE widAdo] 4
HAYEA gle A3AAA AgH A3
die] HeE #Edta S (R AAR P
&

5] h
&) ‘:—L}*ﬂ/\l?l% E@o) —Lzﬂom “

24) New York Times 24| tisle] 99} 2-& HX= 13 AL ZIAE, 99 =,
64-651 5.
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AERT wWE Ho 3y 22 Zol7) 9lo] 71E2] New York
Times #2 SolA gd 8718 Uz H&se Aol A &
< ¢ & Uk olgtellA = 1980 A AR M e Alsty, 1

o|FHE HI7MA 9 F¥S Av R
7} 198073 o] HA=
(1) Bindrim v. Mitchell (1979)

Y3l Paul Bindrime AElstatz, e A AdS +ddT 2
7FQ1 Gwen Davis Mitchell& X & AMAolA dojd dEo| ths) niUS
AT &9 AlfAE Zdstal AlAddd ZArtetaistl, ol& It
st A W8S vEe® 424 ‘Touching & E338I9Th 1 &4de
AA AR 22 vt Al =50 A dle sk AW 5ol

23] Ath A= Mitchell? &34 Doubleday & Company,

25) Vivian Deborah Wilson (1982). The Law of Libel and the Art of Fiction. Zaw
and Contemporary Problems, 44(4), p. 2.

20 Ibid,, p. 28; &Ao] 222 A AMEYS FASIA] GO AME] HES
Hald 9d= fltk= Adl= Diane Leenheer Zimmerman (1985). Real People in
Fiction: Cautionary Words about Troublesome Old Torts Poured into New Jugs.
Brooklyn Law Review, 51(2), p. 370.
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v} ‘of and concerning’ 271)

of 2w, Hurt HAAE Aol 7R o Fe tis| FAS] FF9

ks APL Hu A=g JFHUT AAZ A5 AAel 27HI
3T

U e A & IEH 439 Aol e FAIA AQ™
IE AR A & QIES Agdgahitela, FRIEe] JIEH €
VE FEAT A, At Al Am AAE H5¢ Ao 2w A
o] AA due] S mdF 3 Ao Holx= H 5L nHshd
BoA duijle] A} QIES AZAAE & Jorng FIHE AT
I ATk Bokth30 Ax A xyol F gAY o2 Qlgh

]
rlo

A AYS AAHY, o & i E3AFe] I 7FI A (petition
3}

for writ of certiorari)©] 71ZBVEHA A LT
(2) Geisler v. Petrocelli (1980)

A3 Melanie Geislere 208 AE7F 1850] gJul 2 A} A

27
28

=

92 Cal. App. 3d 61, 155 Cal. Rptr. 29, cert. denied, 444 U.S. 984 (1979).
A7k AL Atk A8k, FA Yefix s S HJATHO2 Cal. App.
3d 61, 71, footnote 1).

92 Cal. App. 3d 61, 72-73.

92 Cal. App. 3d 61, 75.

444 U.S. 984.

29
30
31

=2 &



d=dl, I3 A7} Orlando Petrocelli® BAl 22 EHAMA Z5F-3}
ATk AL FERI}E ZobA o] 52 ME of= APt ¥|al AVf=
SIS OYHE F Match Set olghs AlHO2 Fu| 959 JiHE &
ds Ao o] 242 dFYe JAR sdlen, 13 AAE hE
T5 gi/\]%}%ili} ade —’T:‘?_]%"% olF°] direl dry} FA7H,
Yz Adeas 4o zitds &t AR AT HAF HY
2 74719 A3 o) Jhdshs T EEfezbe #AAR] Bee Hlth

dare o] Aol sFEa EASAL SleelE Eetal () e

A9 IUE AgS, () FUF ARE Aush FYsH, (i) )
3 Ak Qv ge FRA] 2Rste] MR ok Alldg w1
W, o] £4& U3 o EAEZA A1 Yol B ALAATT F
A

g5t W3 A7t 9 SWAE AU BlAE L mefomA HelE

A Axel £ AN 2 0 ol GRIA FA} 28 4
FUAG I 9

A& AR = Aot 2 &Kol BAH IER SR BAEOR
A ARl ek AlEHATT FASEA Sl 2 & e A
o] A FAsok stER F4 Al WA Bl e
grell Rla1, o= A}*‘Wzﬂ"—‘ Hﬂxﬂﬂ Az =Frte s diad + gl

3
3

N

) 616 F. 2d 636 (1980).
) 616 F. 2d 636, 639.
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(3) Pring v. Penthouse International, Ltd. (1982)

Cioffari7} Penthousezhi= Aol A& TH LA
Atk o] Ao FAFEL ‘Miss America’ &= w]elthE] o) <}
oo F xR Fdste AAle]l E7]Ql ukE E¥®(baton twirling,
d ZEAR)S R0l th3] AR AES 34 9 WA S9o]
A JPEHAA FlFo] A A HZH] Y9AE sh=
a1 3o St Foi oA 22 B E s EEo] BAMET
AE FHO oA AARE P AAFOE, o] Mol A4l
AA A e FHE & AAD A S AAFOEN HAE ¥
&= Faste A7F 2 JAE =3 TAE Az Sl
< ATt HuES & &Ho v AA WIS E ohebA
e Ad ST tiFEA, BlEE 5
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£ ge 449w 5450
J=sAE Wity TR

A}‘S}ﬂ 117} AAE 3 Pee B
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34 695 F. 2d 438, 439-440 (1982).
35 695 F. 2d 438, 441.



EshA &2 AL Rositta AFPtk. IHo] Greenbelt Cooperative
Publishing Ass'n, Inc. v. Bresler AFA36)0| 4 ‘o}F-g] FA41743% =xjeta
ste et 7]Atel]l HAlE W&ol FARER] Aol Esittal 1A
gl 1= d&ellA HaddE AYS Ak e A& A
o

2|

Sk WAG 2 PRV, o AR Belsle e
2 el U AR e gedes B o a3 4w

(reasonably understood) & 873& WHEA] FF3|oF th= A o)th3D
olof me} a4l HAL A4 HES Hasta Ao HTFE 7148t
RoH, s rilge] 71238 0] adlE S EH AT

4. 1 olFe] wAE

A7 24 Sol ol Hedlee ADAAE WA £F Al
slglou, Ysht Sebulel #ak Aldlsh May W AW =2 tehd
o, WA dREe i) Bak Zloli H7H ade] Bw w2
o =8 A} 2ol Sad AWAel Ytka wAsIE AdetA
AT TP 2} N AES FESA G BAN WA
A, AES] g0l 2MUA AR, /RS AEHEA o
2 #gahe Aol ot BASE 5, HES BES

ol whebiRt BRsol & FEsta ks S4ol dnal

h 20108e= HAEZ {3 4£247} John Grishame] 2006 =

36) 398 U.S. 6.
37 695 F. 2d 438, 440, 442.
38) 462 U.S. 1132.
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(Wb 200832] Smith v. Stewart $HZ400 A= B}y FA| 20 A7}
AT T3 A7 1R At 8 AEES 2AE &4 The
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<o, I F 3 Wo| HAe AdEe] dae &3 A9 fAgleH, o]
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FARE 5A4d0] Bal, AEJIECd AA Aol Bel S A 52

39) William N. Peterson, et al. v. John Grisham, et al, 594 F. 3d 723, 728-729
(2010).
40) Smith, et al. v. Stewart, 291 Ga.App. 86 (2008).
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PE3 A UT AL Ade] Baglel A o AL Ansh FANY F 9
£ Solgd Holfleo] AT & YoEE A9 AS oiRE 1 AR AR
2 g1 2ol o2k sk

42) Amy St. Pierre v. Stephen J. Griffin, United States District Court, D. New
Hampshire, Case No. 20-cv—1173-PB, footnote 10.

43 Jane Doe v. HarperCollins Publishers, LLC, and Laura Kipnis, United States
District Court, N.D. Illinois, Eastern Division, Case No. 17-cv—3688.
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TYE AAZ sta, Arhe 20 BARE o] ARs Az g
3hA @Ete HAe & ¢ . AA| AME biE o R g FAERA
AL o] W st A-v-eka stejats, AA A 1 A
AvkE AAH o R K7)= Zo] ofdzgt dF wMFsAU, §F A
HEo] Jogts 1 A3 W Foie AR & ] 97k &
AE0] WA At webA GubEQl g Flee) o)A Ar|E
2 vold FHAXHL BoHkA] FESkth= Garrison v. Louisiana 249
of MEH FAEL JAY FAYS dUAE g FHol| fdste], ¥
d3E AY oJRoA Yukzlog Jpd Fo3 BRojgtn & 5 Qe
ae] Fgo] AsoE WiEEo] Wi Ax AEE &9 FARIEH

HAERJE Alo]9] FY-fFAMIREo] Ao R A Ho| Fidsitt 40
FTAA Z3Y A-EEt] AT tiHde d4F o] EE A
o

of Tl Hgshw AU FHAAL Aol ek welye] %}
274 QlgEle]l WHTHL shwA, olg Wa}7] SsiqE

£ HAYS Y FAR REo2 %A B A Al 7
gaog Hol UA Aol ¥ EHOE AMY F IRl Utks
He YYAL AT TR dA B JTE /1ZOE 19| R
£ DoEol BT AAGIIE ATh ol BAl)Ae 2HdE
$9 Bask Yok 2MelA TP AAo] ohd e Aol @
APl B 715g BA gormz Aukd mHOA WA ohEE
JulzAe HAEEIE Ttk 03E 2Md] NIHE HPH

45 379 U.S. 64, 75 (1964).

46) olgg He AEEC ot HoFEd oigk P dr|ES vdseE B
Sakge] FEHoE AHsE Aotk oWl Note (1983). “Clear and
Convincing” Libel: Fiction and the Law of Defamation. Yale Law jJournal 92(3),
pp. 526-528; Frederick Schauer (1985). Liars, Novelists, and the Law of
Defamation. Brooklyn Law Review, 51(2), p. 236; Rodney A. Smolla. op. cit.,
pp. 43-46; Vivian Deborah Wilson, op. cit., p. 30.

47) A& “qutomatic actual malice”’ &= S AFR-3H T

48) New Times, Inc. v. Isaacks, 146 S.W.3d 144, 162 (Tex. 2004).
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A 71sE oM Hegee] dle] Ak T fEvete 2
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ZolA Geisler v.

I AR BeAd Rkl fithsD oA 2 32

Petrocelli #22 ©] A& AAsHAA, F34 =2l £A= HIshe

02l ARRABAAE A3 Aule oz EAE sldstaAl sk 18
Z

G AEAE wAREE Q980 HAHS A TS 2R

L

49 Marc A. Franklin (1985). Fiction, Libel, and the First Amendment. Brooklyn
Law Review, 51(2), pp. 272-273.

500 Heidi Stam (1980). Defamation in Fiction: The Case for Absolute First
Amendment Protection. American University Law Review, 29(3), pp. 572-573.
5D Note, op. cit,, p. 531; Mark Arnot (2007). When Is Fiction Just Fiction?
Applying Heightened Threshold Tests to Defamation in Fiction. Fordham Law

Review, 76(3), p. 1854.
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52) Diane Leenheer Zimmerman, op. cit., p. 362.
55) Heidi Stam, op. cit., pp. 588-591.

53 Rodney A. Smolla, op. cit., pp. 87-88.
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58) Note, op. cit., pp. 539-541.

59) Ibid.
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AZ S AR FIE F94 A Rl AT dhaidel Bd
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Fo YehtE Adlolt), oA Bindrim v. Mitchell Ao A= o] &
o] Ggkgo= EEla e 2450 FYUsY HAZHoZ &
A Jhssiths olf® FUAS AAAAT, Wright v. RK.O.
Pictures ¥HAODA= FARAER] opH Ao HAH F(h) ol FLatAT
18 7EEES sy ol AFA T AFARE BE2A siite
A A + I =A7F HAqG Geisler v. Petrocelli 2
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Pring v. Penthouse #+Ao|A= dld Ao HEIAZH 7Mooz <Qls}
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60) Tbid., p. 530.

61 55 F. Supp. 639 (1944). 93} Primrose Path’e] SARIEC] Y1ES] HAE 3
&3l AES HFelgtta g AR

Matthew Savare (2004). Falsity, Fault, and Fiction: A New Standard for
Defamation in Fiction. UCLA Entertainment Law Review, 12(1), pp. 152-153.
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63) 398 U.S. 6 (1970).

64) Eric Scott Fulcher (2004). Rhetorical Hyperbole and the Reasonable Person
Standard: Drawing the Line between Figurative Expression and Factual
Defamation. Georgia Law Review, 38(2), p. 720; Comment (1983). Defamation
by Fiction. Maryland Law Review, 42(2), p. 416.

65 398 U.S. 6, 14 (1970).
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I ABSTRACT

Free Speech and Defamation by Fiction
- The United States in the 1980s Revisited -

Soyun Yang
Rapporteur Judge, Constitutional Court of Korea

As an art genre, fiction is a linguistic expression of human thoughts
and emotions through fictitious characters and events. All fiction,
including those based on actual events, are the product of artistic
imagination and does not purport to be a plain description of facts.
This imaginative aspect of fiction often makes it difficult for plaintiffs
to win a defamation case.

In the early 1980s, the United States witnessed several cases where
defamation by fiction was an issue. Among those, Bindrim v. Mitchell
was criticized for granting automatic actual malice for all works of
fiction, rendering novelists’ First Amendment rights at risk. From the
cases and related commentaries, it can be inferred that fiction should
be differentiated from calculated falsehood, stricter standards should be
applied to decide whether a defamatory expression is “of and
concerning” the plaintiff, and rhetorical hyperbole and other artistic
embroideries should be guaranteed free from risk of defamation.
Unfortunately, recent cases have yet to depart from old reasoning and
continue to overlook the distinction between fiction and other factual
expressions.

There are similar problems in the current Korean legal framework.
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The Constitutional Court does not distinguish the freedom of artistic
expression from the freedom of expression, even though these are
separately articulated in the Constitution; the Supreme Court also does
not consider the distinctive features of fiction in defamation cases.
Standards of review should be revised for defamation by fiction. First,
the plaintiff must clearly prove that they and the fictional character
share a trait and that the particular trait is one not commonly found
in others. Second, the existence of defamatory expression should be
assessed in the context of literary techniques. Third, the defendant’s
fault should be found in their failure to indicate the fictional nature of
the work clearly, not in the knowledge of falsity. Fourth and last,
fiction’s social and cultural benefits should also be considered while

balancing the rights of the plaintiff and the author.

Keywords: defamation, fiction, artistic expression, freedom of speech,
First Amendment
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