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AW ZRA R, AUk AAAIE B 7B A2E ALY
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=29 AAHABAE AMAGFEE)A WA (richterliche Rechtsfort—
bildung)S B3l “QIzte] EFAolegl= Hae] AHYR S uloA] -

A A3r)se] LA olgt AvH AR AP AHAWE Azt

5 BVerfGE 80, 137 (152 f.).
6) BVerfGE 54, 143.
7 Sachs/Murswiek/Rixen, Grundgesetz, 8. Auflage, 2018, Art. 2 Rn. 59.

8 M. Martini, Das allgemeine Personlichkeitsrecht im Spiegel der jiingeren
Rechtsprechung des Bundes— verfassungsgerichts, JA 2009, S. 839.

9 BGHZ 13, 334 (337 f.); 24, 72 (81); 27, 284 (287).
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100 BVerfGE 72, 155 (170); 79, 256 (268).

1) BVerfGE 35, 202 (220); 79, 256 (268).

12) Chr. Starck, in: v. Mangoldt/Klein/Starck, GG, Bd. 1, Art. 2 Rn. 86.

13) BVerfGE 106, 28 (39); 118, 168 (183); 120, 274 (303).

14 BVerfGE 109, 279 (326).

15 M. Diirr, Der Schutz des allgemeinen Personlichkeitsrechts nach dem Urteil zum
Bundeskriminalamtsgesetz — wie viel Sicherheit ist zum Wohle der Freiheit
notwendig?, JA 2019, S. 432.

BVerfGE 54, 148 (153 f.); 79, 256 (268). Murswiek, in: Sachs (Hrsg.), GG, Art.
2 Rn. 138; Di Fabio, in: Maunz/Dirig, GG, Bd. 1, Art. 2 Abs. 1 Rn. 25;
Kube, in: HStR VII3, § 148 Rn. 35.

BVerfGE 65, 1 (41); 72, 155 (170); 82, 236 (269); 90, 263 (270).

Murswiek, in: Sachs (Hrsg.), GG, Art. 2 Rn. 63; Starck, in: V. Mangoldt/Klein/
Starck, GG, Bd. 1, Art. 2 Rn. 89; Kunig, in: V. Miinch/Kunig (Hrsg.), GG, Bd.
1, Art. 2 Rn. 30.
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Murswiek, in: Sachs (Hrsg.), GG, Art. 2 Rn. 103.

Starck, in: V. Mangoldt/Klein/Starck, GG, Bd. 1, Art. 2 Rn. 15; Dreier, in:
Ders. (Hrsg.), GG, Bd. 1, Art. 2 Abs. 1 Rn. 68.

2D Dreier, in: Ders. (Hrsg), GG, Bd. 1, Art. 2 Abs. 1 Rn. 64; H. Kube,
Personlichkeitsrecht, in: Isensee/Kirchhof (Hrsg), HStR VII, § 148 Rn. 35,

BVerfGE 54, 148 (153).
BVerfGE 118, 168 (183); 120, 274 (303).

BVerfGE 114, 339 - Mehrdeutige Meinungséusserungen; BVerfGE 120, 274 -
Online—Durchsuchungen; BVerfGE 120, 378 — Automatisierte Kennzeichenerfassung;
BVerfGE 138, 377 — Mutma Blicher Vater; BVerfGE 153, 182 — Zuizidhilfe

BVerfGE 120, 274 (313).
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26) BVerfGE 54, 148 (153).

27) BVerfGE 79, 256 (268).

28 M. Martini, JA 2009, S. 842.
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29) BVerfGE 30, 173 (194) - Mephisto; BVerfG (1. Kammer) NVwZ 2008, 549
(550) - Theaterstiick >Fhrensache<; Heinz—Joachim Pabst, Der postmortale
Personlichkeitsschutz in der neueren Rechtsprechung des BVerfG, NJW 2002, S.
999 ff.
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BVerfGE 106, 28 — Mithérvorrichtung

BVerfGE 95, 220 (242); Wilms/Roth, Die Anwendbarkeit des Rechts auf
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GG, JuS 2004, S. 577 ff.
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33) BVerfGE 120, 274 - Online-Durchsuchungen

34) Verfassungsschutzgesetz Nordrhein—-Westfalen § 5¢ (4) 1. FAPEHE owstAY
ZAE7] 98l

35 BVerfGE 115, 166 (183 ff.).
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BVerfGE 120, 274; Martin Kutscha, Mehr Schutz von Computerdaten durch ein
neues Grundrecht?, NJW 2008, S. 1042 ff.
BVerfGE 120, 274 (279).

38) Martin Fifert, Informationelle Selbstbestimmung im Internet — Das BVerfG und
die Online-Durchsuchungen, NVwZ 2008, S. 521 ff.; Sachs/Krings, Das neue
Grundrecht auf Gewdhrleistung der Vertraulichkeit und Integritdt informations—
technischer Systeme, JuS 2008, S. 481 ff.

OLG Hamburg NJW 1996, S. 1151 ff.

BVerfGE 120, 180 - Caroline von Monaco III; BGH, Urt. v. 06.10.2009, VI ZR
314/08.

Rechtsprechung BGH, 04.10.2007 — I ZR 143/04
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BVerfG NJW 2009, 1657 ff.; “H-=7} Zhd2] 0|52 AojF= AL A9 45
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2016. 7. 28. 20153 n964, R 28-24, 222).

A=) 2010, 11. 25. 2009 v}147, B 22-238}, 480, 487.

=9 4% § 56 RSTV, § 11 PresseG HH, § 10 Medienstaatsvertrag HSH, §
44 TMG NRW, § 9 WDRG, § 9 ZDF-Staatsvertrag, § 12 NDR-Staatsvertrag.
BVerfGE 79, 256 (267 £); 90, 263 (270 f.); 96, 56 (63 f.).
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BVerfGE 65, 1 ff.
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The specific content of the general personal rights stipulated in
Article 2, Paragraph 1 of the German Fundamental Law is embodied in
the precedents of the German Federal Constitutional Court. According
to the German Federal Constitutional Court’s ruling, the rights to
self—protection, self-portrait, and self-determination are derived from
general personal rights. With the right to self-protection, the
fundamental right to “guarantee the confidentiality and integrity of the
information technology system” is derived, and the right to portrait
rights and the rights to protection of honor are derived concerning the
right to self-portrait. Furthermore, with respect to the right to
self-determination, the rights to sexual self-determination and
self-determination of personal information are derived.

In the German Federal Constitutional Court’s case concerning Princess
Caroline, the private magazine restricted Princess Caroline’s personality
rights because it was a case where the general personal rights of the
petitioner for the constitutional complaint were restricted due to the
article’s publication in the magazine. Here, when a private person
(perpetrator) inflicts harm on the fundamental rights of another private
person (victim), the state (protector) has the duty to protect the

fundamental rights of the private person (victim). In this case, it was



necessary to examine whether the state had taken appropriate and
effective protective measures to protect the fundamental rights of the
private person who was victimized under the Excessive Prohibit
Principle. The German Federal Constitutional Court has created a new
fundamental right to “guarantee the confidentiality and integrity of
information technology systems,” or the “fundamental rights to
computers” in its online search ruling. Among general personal rights,
this precedent is related to the “right to self—protection.”

Concerning the Honecker decision, considering the function of
broadcasting as a medium to form public opinion guaranteed by the
Constitution, a sentence between the general personal rights and
freedoms of broadcasting is necessary. Even well-known public figures
as historical figures in modern history have the right to be personality
protected by the Constitution when broadcasting. Reporting through the
media (broadcasting) about public figures’ trials is a fact of public and
social nature closely related to the formation of public opinion, and
since it is a matter belonging to the public sector, it is appropriate to
report it through the media.

The Constitutional Court of Korea derives the general personal rights
from the “dignity of humans” in the first sentence of Article 10 of the
Constitution. The Constitutional Court of Korea has ruled that the
general personal rights’ limitations are an individual's right to
self-determination, a violation of social evaluation, portrait rights, and

a feeling of humiliation or shame.

Keywords: general personal rights, honor, right to self-portrait, right to
self-protection, right to self-determination
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